Monday 

January  19,  1981 


Part  Vm 

Department  of 
Transportation 

Urban  Mass  Transportation 
Administration 


Charter  Bus  Operations 


5394 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19. 1981  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  604 

[Docket  No.  80-U] 

Charter  Bus  Operations 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
is  proposing  a  revision  of,  and  inviting 
comment  on,  its  existing  charter  bus 
regulations.  UMTA  seeks  to  clarify  the 
duties  of  those  recipients  who  engage  in 
charter  bus  operations  only  within  their 
urban  area,  and  the  additional  duties  of 
those  recipients  who  engage  in  charter 
bus  operations  outside  their  urban  area. 

It  also  seeks  to  provide  more  reliable 
protection  to  private  operators  in  the 
intercity  charter  bus  industry  while 
reducing  paperwork  burdens  on 
recipients.  This  revision  does  not 
include  in  its  coverage  operations  of 
recipients  assisted  by  funds  provided 
under  authority  of  Section  18  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended,  49  U.S.C.  §  1614.  Those 
operations  will  be  covered  by  a  separate 
rulemaking  action  to  be  issued  by  the 
Federal  Highway  Administration. 

DATE:  Comments  must  be  received  on  or 
before  March  5, 1981. 

ADDRESS:  Comments  must  be  submitted 
to  UMTA  Docket  No.  80-U,  400  7th 
Street  SW.,  Washington,  D.C.  20590.  All 
comments  and  suggestions  received  will 
be  available  for  examination  in  room 
9320  at  the  above  address  between  8:30 
a.m.  and  5:00  p.m.,  Monday  through 
Friday.  Receipt  of  comments  will  be 
acknowledged  by  UMTA  if  a  self- 
addressed,  stamped  postcard  is  included 
with  the  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  Munter,  Office  of  the  Chief 
Counsel,  (202)  426-1936;  or  Ernesto 
Fuentes,  Office  of  the  Chief  Counsel, 
(202)  426-1906. 

SUPPLEMENTARY  INFORMATION:  All 

comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  further  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will  be 
considered  to  the  extent  feasible. 

The  Administrator  has  determined 
that  this  rulemaking  is  not  significant 
under  the  criteria  in  the  DOT  Order  for 


Improving  Government  Regulations  (44 
FR  11042,  February  26, 1979). 

Under  the  DOT  Order,  a  full 
evaluation  is  not  warranted  at  this  stage 
since  the  expected  economic  impact 
cannot  be  evaluated  until  comment  is 
received  on  the  proposed  revisions  to 
the  existing  regulations. 

The  provisions  of  OMB  Circular  A-95 
apply  to  this  Advance  Notice  of 
Proposed  Rulemaking.  It  covers  the 
following  programs  as  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA): 

20.205 — Highway  Research,  Planning, 
and  Construction 

20.500 — Urban  Mass  Transportation 
Capital  Grants 

20.507 — Urban  Mass  Transportation 
Capital  and  Operating  Assistance 
Formula  Grants 

UMTA  has  prepared  a  side-by-side 
comparison  of  the  existing  charter  bus 
regulation  with  the  proposed  revision. 
Requests  for  copies  should  be  sent  to  the 
address  listed  above,  or  to  the 
individuals  listed  in  the  contact  section. 

Discussion 

Background 

UMTA’s  current  charter  bus 
regulations,  49  CFR  Part  604,  were 
published  in  1976.  An  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  was 
issued  simultaneously  with  amendments 
to  the  regulation,  41  FR  56680  (Dec.  29, 
1976),  and  a  public  hearing  was  held  on 
January  16, 1977.  The  comments  and 
testimony  about  the  regulations  were 
collected  in  Docket  76-10,  which 
together  with  Docket  75-02  on  which  the 
existing  regulations  are  based,  and  three 
years  of  administration  of  the  regulation 
and  adjudication  of  complaints 
thereunder,  represents  UMTA’s  basis  for 
evaluating  the  regulations.  The  term 
“commenters"  used  herein  refers  to 
those  who  filed  comments  in  either 
docket  or  subsequently. 

UMTA  has  decided  to  issue  an 
Advance  Notice  of  Proposed 
Rulemaking  at  this  time  because  of  the 
length  of  time  since  the  last  issuance 
and  because  of  the  complexity  of  the 
issues  involved. 

Authority 

UMTA’s  charter  bus  regulations  are 
designed  to  implement  two  provisions  of 
its  enabling  statute,  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(UMT  Act,  or  the  Act),  49  U.S.C.  1601  et 
seq.  First,  Section  12(c)(6),  states  that 
the  “mass  transportation”  for  which 
UMTA  provides  funds  and  equipment 
shall  “not  include  *  *  *  charter  *  *  * 
service.”  49  U.S.C.  1608(c)(6).  The 
Comptroller  General  interpreted  this 


provision  to  disallow  the  use  of 
assistance  provided  under  the  UMT  Act 
for  the  purchase  of  buses  or  other 
equipment  intended  for  charter  service. 
The  Comptroller  General’s  opinion, 
however,  allowed,  even  encouraged,  the 
“incidental”  use  for  charter  of  vehicles 
purchased  for  mass  transit  so  long  as 
such  chartering  “does  not  detract  from 
or  interfere  with  urban  mass 
transportation  service  for  which  the 
equipment  is  needed.”  Opinion  of  the 
Comp.  Gen.,  B-160204  (Dec.  7, 1966). 
UMTA  implements  this  incidental  use 
restriction  in  its  existing  regulations 
primarily  by  the  use  of  three 
presumptions  as  to  what  types  of 
charter  bus  operations  will  be  presumed 
not  to  be  incidental.  49  CFR  604.11(b). 
The  proposed  revision  retains  these 
presumptions.  Proposed  §  604.11.  The 
incidental  use  restriction  applies  to  all 
UMTA  recipients  operating  charter 
service  with  vehicles  purchased  with 
UMTA  assistance,  whether  inside  or 
outside  their  urban  areas. 

The  second  provisions  of  the  statute, 
section  3(f),  is  a  special  provision 
enacted  to  protect  private  operators  in 
the  “intercity  charter  bus  industry”  from 
being  foreclosed  from  doing  business  by 
competing  UMTA  recipients  and 
operators  for  them  using  Federal 
subsidies  to  compete.  49  U.S.C.  1602(f); 
Pub.  L.  93-650  (1974);  Pub.  L.  93-383, 

§  813(a)  (1974).  Under  this  provision, 
each  recipient  of  federal  funds  under  the 
UMT  Act  or  parts  of  the  Federal  Aid 
Highway  Act  (23  U.S.C.  103(e)(4)  and 
section  142(a)  and  (c)  (hereinafter  the 
“Acts”)  for  the  purchase  or  operation  of 
buses  must,  as  a  condition  of  assistance, 
enter  into  a  special  charter  bus 
agreement  with  the  Secretary  of 
Transportation.  Each  such  recipient 
must  agree  that  it  will  not  engage  in 
charter  bus  operations  outside  the  urban 
area  within  which  it  provides  regularly 
scheduled  mass  transportation  service, 
except  as  provided  in  its  charter  bus 
agreement.  Terms  of  that  charter  bus 
agreement  become  operative  if  the 
recipient  or  an  operator  for  it  engages  in 
charter  bus  operations  outside  its  urban 
area.  The  statute  does  not  specify  what 
the  protective  terms  of  the  section  3(f) 
agreement  shall  be,  but  states  that  they 
shall  be  “fair  and  equitable 
arrangements,  .  .  .  appropriate  in  the 
judgment  of  the  Secretary  to  assure  that 
financial  assistance  granted  under  the 
Act  will  not  enable  recipients  to 
foreclose  private  operators  from  the 
intercity  charter  bus  industry.”  49  U.S.C. 
1602(f).  The  Senate  Committee  which 
drafted  the  statutory  language  in  its 
present  form  stated  that  “the 
bill  *  *  *  is  designed  to  give  the 
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Secretary  of  Transportation  the 
authority  to  tailor  arrangements  to 
provide  equitable  solutions,”  and  noted 
that  even  though  the  purpose  of  the  bill 
was  “to  prevent  public  subsidies  from 
driving  private  enterprise  out  of  the 
charter  bus  industry”  that  "grantees  of 
Federal  assistance  ought  not  to  be 
prohibited  &om  offering  the  public 
needed  charter  service.”  Comm,  on 
Banking,  Housing,  and  Urban  Affairs, 
“Federal  Financing  of  Urban  Mass 
Transit  Equipment  to  Protect  Private  Bus 
Operators  Engaged  in  Intercity  Charter 
Service”,  S.  Rep.  No.  93-547, 93d  Cong., 
1st  Sess.  2  (1973). 

Under  the  existing  regulations,  the 
special  charter  bus  agreement  which 
recipients  have  been  required  to  sign 
has  sought  to  assure  these  fair  and 
equitable  arrangements  by  requiring 
each  recipient,  should  it  engage  in 
charter  bus  operations  outside  its  urban 
area,  to  allocate  to  its  charter  operations 
a  portion  of  its  actual  costs  and  certain 
as-if-private  costs  and  then  certify  that 
its  charter  revenues  equal  or  exceed 
those  costs.  49  CFR  604.3, 604.13, 604.15, 
and  Appendix  B.  The  proposed  revision 
allows  a  recipient,  should  it  engage  in 
charter  bus  operations  outside  its  urban 
area,  to  continue  to  use  this 
arrangement  for  compliance,  if  it 
chooses,  or  if  it  does  not  choose  to  do 
so,  to  be  subject  to  what  UMTA 
anticipates  will  be  a  less  burdensome 
and  more  effective  rate-comparability 
approach.  See  proposed  §  604.20  and 
Appendix  A.  These  two  approaches  are 
discussed  in  detail  infra.  Under  the 
proposal,  the  simple  form  agreement, 
which  is  set  forth  as  Proposed  Appendix 
A,  incorporates  both  of  diese  options. 
Under  the  proposal,  recipients  are  also 
free  to  employ  other  means  for  assuring 
these  fair  and  equitable  arrangements,  if 
an  agreement  containing  the  alternative 
is  approved  by  the  Administrator. 
Proposed  §  604.21.  The  proposal  is  thus 
designed  to  permit  recipients  maximiun 
flexibility  consistent  with  ensuring  that 
fair  and  equitable  arrangements  exist 
“to  assure  that  financial  assistance 
granted  under  this  Act  will  not  enable 
recipients  to  foreclose  private  operators 
from  the  intercity  charter  bus  industry.”  ' 
49  U.S.C.  1602(f). 

Scope  and  Coverage 

(a)  All  Recipients.  ^  recipients  who 
receive  assistance  under  the  Acts  for  the 
purchase  or  operation  of  buses,  whether 
they  engage  in  charter  bus  operations  or 
not.  are  required  by  statute  to  enter  into 
a  charter  bus  agreement  with  UMTA.  49 
U.S.C.  1602(f);  see  49  CFR  1.51 
(delegation  of  authority).  The  proposed 
standard  terms  of  this  agreement  are  set 
forth  in  Proposed  Appendix  A. 


All  recipients  who  engage  in  any 
charter  bus  operations,  either  inside  or 
outside  their  urban  areas,  must  comply 
with  the  requirement  that  any  UMTA- 
assisted  buses,  facilities  or  equipment 
be  used  only  incidentally  in  charter 
operations  so  as  not  to  detract  from  or 
interfere  with  mass  transportation 
service.  No  recipient  may  reimburse  the 
cost  of  providing  charter  service  with 
any  financial  operating  assistance  under 
the  Acts.  The  regulation  incorporates 
this  requirement  since  charter  bus 
operations  are  a  class  of  transportation 
service  that  is  ineligible  for  support 
under  the  UMT  Act.  49  U.S.C.  1608(c)(6). 
See  also,  proposed  UMTA  Section  5 
Operating  Assistance  Regulations,  45  FR 
56742  et  seq.  (Aug.  25, 1980).  In 
reviewing  any  complaints  concerning 
the  incidental  use  of  buses  in  charter 
operations,  UMTA  intends  to  use  the 
three  presumptions  as  to  what  is  not 
incidental  use  contained  in  UMTA’s 
existing  regulation  (49  CFR  604.11(b)). 
These  presumptions,  discussed  in 
greater  detail  in  the  portion  of  this 
preamble  entitled  “Incidental  Use 
Presumptions”,  are  retained  in  the 
proposed  regulation  (Proposed  §  604.11) 
together  with  an  explicit  statement  of 
the  means  by  which  a  recipient  may 
overcome  these  presumptions  (Proposed 
§  604.12)7 

A  recipient  who  can  show  that  it 
derived  $15,000  or  less  in  gross  annual 
revenues  from  charter  bus  operations 
diuing  its  most  recently  completed  fiscal 
year  will  have  a  complete  defense  under 
the  proposal  to  any  complaint  to  UMTA 
concerning  any  aspect  of  its  charter  bus 
operations. 

(b)  Recipients  with  Charter  Rus 
Operations  only  within  the  Urban  Area. 
A  recipient  whose  charter  bus 
operations  are  entirely  inside  its  urban 
area  may  publish  and  mail  to  private 
operators  a  one-time  notice  to  that  effect 
and  file  with  UMTA  appropriate 
documentation  includ^  a  precise 
description  showing  the  boundaries  of 
its  urban  area.  Proposed  §  604.2(e).  The 
recipient  may  then  only  be  subject  to  the 
incidental  use  restriction  and  to  the 
statutory  requirement  to  enter  into  an 
agreement.  Such  recipients  may  be 
exempted  fix>m  the  hearing  and  annual 
notice  requirements.  Proposed  §§  604.4 
and  604.23(b).  In  addition,  paragraph  (b) 
of  its  charter  bus  agreement,  imposing 
arrangements  pursuant  to  section  3(f), 
will  not  be  operative.  Proposed 
§§  604.20  and  604.23(b). 

A  private  operator  who  disagrees  with 
the  area  determined  by  UMTA  to  be  the 
recipient’s  urban  area  is  fine  to  file  a 
complaint  at  any  time  (Proposed 
§  604.30),  but  is  encouraged  to  object  at 


the  time  provided  to  submit  written 
comments  under  Proposed  §  604.23,  or  to 
submit  oral  comments  at  a  hearing. 
Proposed  S  604.4.  If  at  any  time  the 
recipient  begins  charter  bus  operations 
outside  its  urban  area,  or  is  found  to 
engage  in  such  operations  as  a  result  of 
a  complaint  or  otherwise,  it  must 
immediately  mail  and  publish  notice  and 
thereafter  comply  with  the  hearing  and 
notice  requirements  of  Proposed 
§§  604.2, 604.4, 604.22  and  604.23.  Such 
recipient  will  also  be  held  responsible 
for  compliance  with  the  fair  and 
equitable  arrangements  set  forth  in 
paragraph  (b)  of  its  charter  bus 
agreement  as  of  the  date  any  of  its 
charter  operations  go  outside  its  urban 
area.  Proposed  §  604.2(e). 

A  recipient  who  once  engaged  in 
charter  bus  operations  outside  its  urban 
area,  but  who  decides  to  operate  charter 
buses  only  within  its  urban  area  in  the 
future,  may  obtain  the  exemption  fix)m 
the  hearing  and  notice  requirements  and 
fit)m  compliance  with  paragraph  (b)  of 
its  charter  bus  agreement  in  the  manner 
provided  by  proposed  §  604.2(e)  and 
§  604.23(b).  A  recipient  who  does  not  file 
for  this  exemption  will  be  presumed  to 
engage  in  at  least  some  charter  bus 
operations  outside  its  urban  area. 
Ptoposed  §  604.23(c). 

(c)  Recipients  with  Charter  Rus 
Operations  Outside  the  Urban  Area.  A 
recipient  who  engages  in  charter  bus 
operations  outside  its  urban  area  will  be 
held  responsible  for  compliance  with  the 
notice  requirements  (Purposed 
§  604.23(c))  and  all  terms  of  its  charter 
bus  agreement  in  addition  to  the 
incidental  use  restriction  (Proposed 
§  604.10).  For  such  recipient  paragraph 
(b)  of  its  charter  bus  agreement 
containing  the  rate-comparability  or 
certification-of-cost  requirements  will  be 
operative.  Proposed  Appendix  A. 

Under  the  proposal,  as  under  the 
existing  charter  bus  regulation,  the 
requirements  for  fair  and  equitable 
arrangements  would  be  imposed  on  all 
charter  bus  operations,  whether  the 
charter  operations  were  conducted 
inside  or  outside  the  urban  area. 
Proposed  §  604.20  and  Appendix  A, 
section  (b). 

UMTA  has  considered  the  alternative 
of  allowing  recipients  to  defend  against 
.  a  complaint  alleging  a  violation  of  either 
cost  certification  or  rate-comparability 
approaches  by  a  showing  that  the 
particular  ch^enged  bus  run  did  not 
travel  beyond  the  boundaries  of  its 
urban  area.  However,  UMTA  has 
tentatively  concluded  that  such  a 
defense  would  be  unworkable  under  a 
certification-of-costs  approach  since 
such  an  approach  would  require  close 
attention  to  a  precise  boundary  line  and 


5396 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules 


would  result  in  the  separate  accounting 
for  charter  bus  runs  and  in  the 
maintenace  of  separate  tariffs.  This 
would  result  in  overly  complex 
certifications  of  costs  and  thus  be 
confusing  to  the  public:  Under  rate- 
comparability,  the  defense  concerning 
the  points  of  travel  of  a  particular  bus 
run  would  be  reliable  concerning  a  given 
complaint,  but  could  lead  to  a  two-tiered 
rate  system  which  could  be 
administratively  burdensome  and  also 
confusing  to  the  public.  It  would  give 
rise  to  controversy  since  most  private 
operators  would  have  no  comparable 
rate  system.  UMTA  speciHcally  invites 
comments  on  this  matter,  i.e.  whether  it 
is  appropriate  to  include  the  intracity 
portion  of  a  recipient’s  charter  business 
as  a  means  of  achieving  the 
Congressional  purpose  of  protecting  the 
intercity  charter  bus  industry  or  to 
establish  a  two-tiered  system  for 
intercity  and  intracity  charter  service. 

Definitions 

Applicants,  Grantees,  Recipients  and 
Subrecipients 

These  terms  have  all  been 
consolidated  into  one  definition  to 
facilitate  usage  in  the  regulation.  The 
term  “recipient”  is  used  to  cover  all  of 
them.  UMTA  recognizes  that 
distinctions  do  exist  (e.g.,  applicants 
may  not  already  be  receiving  funds 
under  a  prior  approved  grant);  however, 
the  subcategories  are  obvious  and  easily 
distinguishable. 

Charter  Bus  Operations 

The  proposed  revision  retains 
UMTA’s  current  definition  of  “charter 
bus  operations.”  Proposed  §  604.3(e): 
compare  49  CFR  §  604.3.  This  definition 
emphasizes  the  essential  element  of 
“exclusive”  use  along  with  other 
distinguishing  characteristics  of  charter 
such  as  a  group  under  a  single  contract, 
charge-per-vehicle,  and  passenger- 
determined  itinerary. 

Though  commenters  sought  to  have 
the  regulation  identify  various  types  of 
services  as  charter  or  noncharter, 

UMTA  believes  that  a  generally 
applicable  definition  avoids  the 
technicalities  of  further 
subclassifications  of  service.  The 
following  discussion  is  offered  as  a 
guide  to  interpretation  in  response  to  the 
questions  of  commenters. 

a.  School  bus  service:  Under  the 
definition  of  charter  bus  operations  the 
transportation  of  students  in  incidental 
charter  operations  is  permissible; 
however  this  must  be  distinguished  from 
the  more  regular  or  daily  school  bus 
service  that  is  prohibited  imder  section 
3(g)  of  the  UMT  Act  and  the  school  bus 


regulations  issued  pursuant  to  that 
section.  49  U.S.C.  1602(g):  49  CFR  Part 
605;  see  Chicago  Transit  Authority  v. 
Adams,  607  F.2d  1284  (7th  Cir.  1979), 

cert,  denied, - U.S. - ,  100  S.  Ct. 

2175  (1980). 

b.  Sightseeing  service:  Section  12(c)(6) 
of  the  UMT  Act,  49  U.S.C.  1608(c)(6) 
specifically  excludes  sightseeing  service 
from  the  definition  of  mass 
transportation.  Thus  it  is  ineligible  for 
support  with  fimds  provided  under  the 
Acts.  Although  this  type  of  service  is  not 
regulated  by  UMTA’s  charter  regulation, 
by  inference  from  the  Comptroller 
General’s  decision  on  charters,  any  use 
of  mass  transportation  buses  or  other 
equipment  by  a  recipient  for  sightseeing 
must  be  “incidental”  to  regularly 
scheduled  mass  transportation  service. 
See  Opinion  of  the  Comp.  Gen.  B-160204 
(Dec.  7, 1986):  see  also  UMTA  Complaint 
Decision,  San  Antonio  Sightseeing,  Inc. 

V.  San  Antonio  Metropolitan  Transit 
Authority,  July  7, 1980.  However, 
regularly  scheduled  cultural  loop  buses 
without  a  guide  are  normally  considered 
eligible  mass  transportation.  In 
determining  whether  these  types  of 
service  are  mass  transportation,  charter, 
or  sightseeing,  UMTA  will  consider 
whether  the  trip  is  exclusive  or  open  to 
the  public,  whether  fares  are  charged  on 
a  group  or  individual  basis,  whether  the 
itinerary  is  determined  by  the 
passengers  or  not,  and  other  factors  that 
pertain  to  bus  service  that  meets  the 
definition  of  charters. 

c.  Special  mass  transportation  and 
certain  paratransit  services:  Special 
mass  transportation  service,  such  as 
vanpooling,  subscription  bus  service, 
paratransit  for  elderly  and  handicapped, 
or  demand  responsive  service  such  as 
dial-a-ride,  can  create  questions 
because  particular  vehicle  runs  under 
such  services  are  often  offered 
“exclusively”  to  a  defined  group  of 
people  who  set  the  itinerary  and  may 
pay  for  the  service  on  a  per-vehicle 
rather  than  on  a  per-person  basis.  As 
discussed  below,  however,  each  of  these 
forms  has  characteristics  making  it  part 
of  the  statutory  definition  of  mass 
transportation,  thus  eligible  for  UMTA 
funding,  and  exempt  from  the  charter 
restrictions  of  this  part. 

“Special”  mass  transportation  service 
is  that  which  is  targeted  to  serve  only  a 
specific  portion  of  the  general  public,  49 
U.S.C.  1608(c)(6).  The  Congressional 
committee  which  expanded  the 
definition  of  mass  transportation  to 
include  this  type  of  service  provided  two 
examples  of  the  types  of  service  that 
might  be  involved,  i.e.,  special  service 
from  ghettos  to  specific  places  of 
employment,  limited  to  those  riders  who 


work  there  and  coordinated  to  shift 
changes,  or  special  service  from  elderly 
housing  developments  to  hospitals  and 
clinics.  These  services  might  require 
additional  buses  which  the  transit 
system  involved  could  not  afford  to 
provide  without  Federal  aid.  House 
Committee  on  Banking  and  Currency, 
Report  on  H.R.  17989,  Housing  and 
Urban  Development  Act  of  1968,  90th 
Cong.,  2nd  Sess,,  H.R.  Rep.  No.  1585,  at 
66  (1968).  Dial-a-ride  or  demand- 
responsive  service  has  been  called  into 
question  by  some  commenters.  Dial-a- 
ride  is  not  charter  because  it  is  open  to 
passengers  other  than  the  first  requester, 
because  fares  are  usually  charged  for 
individuals  rather  than  for  the  vehicle, 
and  because  it  is  part  of  a  regular, 
continuing,  coordinated  and 
comprehensive  mass  transportation 
system. 

Vanpools  are  also  not  charter.  For 
instance,  corporations  that  institute 
vanpools  for  their  employees  might  ’ 
receive  UMTA  assistance  through  a 
local  recipient  as  one  of  many  agents  of 
such  recipient.  This  makes  the  service  a 
regular  and  continuing  transportation 
service,  unlike  charter  service  which  is 
provided  on  an  ad  hoc  basis.  In 
addition,  this  type  of  vanpool-service  is 
broadly  available  to  the  public  as  part  of 
a  publicly  available,  nonexclusive 
program.  This  is  consistent  with  the 
definition  of  “mass  transportation.”  49 
U.S.C.  1608(c)(6).  ’This  is  unlike  a  charter 
operation  that  is  exclusive  and  operates 
on  an  itinerary  that  is  alterable  at  the 
will  of  the  users. 

Subscription  bus  service,  like  that 
purchased  by  some  suburban 
communities  to  transport  their  residents 
to  urban  centers,  may  be  either  mass 
transportation  or  charter  depending  on 
the  degree  of  the  service’s  exclusivity 
and  its  regular  and  continuing  nature.  If 
the  service  is  only  occasional  it  is  likely 
to  be  charter.  If  it  is  regular  and 
continuing  it  may  also  be  charter  if  the 
group  of  potential  subscribers  is 
artificially  restricted  by  residence  status 
or  membership  criteria.  It  will  be  mass 
transportation  if  subscriptions  are 
available  to  anybody  willing  to  pay  for 
the  service  and  if  it  is  coordinated  with 
the  area’s  other  mass  transportation 
service. 

UMTA  acknowledges  that  some  of 
these  special  mass  transportation 
services  may  encroach  on  certain 
services  provided  by  private  operators, 
but  notes  that  in  regard  to  mass 
transportation,  private  operators  are 
protected  not  by  the  charter  bus 
agreements  of  section  3(f),  49  U.S.C. 
1602(f),  but  by  the  requirement  to 
provide  for  the  “maximum  participation 
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of  private  enterprise”  in  sections  3(e) 
and  8(e)  of  the  UMT  Act,  49  U.S.C. 

1602(e)  and  1607(e). 

d.  Sudden  or  Emergency  Demands: 
Many  public  authorities  asked  for  an 
exemption  from  the  charter  regulations 
for  large-scale  sudden  demands  for 
charter  bus  service  that  might  occur 
during  airport  fog-ups,  rail  stoppages, 
transit  strikes,  or  major  sports  events  or 
conventions.  The  basis  for  such  an 
exception  might  be  that  private 
operators  cannot  provide  the  number  of 
buses  required.  Private  operators  reply 
that  they  are  willing  and  able  to,  and  in 
some  areas  actually  do,  provide  at  least 
a  portion  of  such  services.  By  examining 
the  various  types  of  emergency  demands 
one  can  distinguish  those  cases  which 
are  “mass  transportation”  and  therefore 
eligible  for  funding  and  not  subject  to 
this  regulation.  For  example,  the 
provision  of  back-up  service  to  mass 
transportation  operators,  such  as  for  a 
subway  breakdown,  for  feeder  line 
service,  or  to  cover  for  a  transit  strike  in 
those  areas  where  more  than  one 
operator  provides  mass  transportation, 
is  considered  “mass  transportation." 
UMTA  will  look  beyond  the  immediate 
transaction  to  determine  whether  the 
service  being  compensated  for  is  mass 
transportation. 

However  a  particular  kind  of 
emergency  service  might  be  classified, 
UMTA  encourages  recipients,  imder  the 
combined  policies  of  sections  3(e),  3(f) 
and  8(e)  of  the  UMT  Act,  49  U.S.C,  1602 
(e)  and  (f),  and  1607(e),  to  include  to  the 
maximum  extent  feasible  the 
participation  of  private  enterprise. 

In  contrast  to  back-up  service  for  a 
subway  breakdown,  UMTA  believes 
that  the  provision  of  emergency  service 
to  an  airport  or  to  an  intercity  common 
carrier  would  be  considered  charter 
where  the  service  was  an  emergency 
substitute  for  a  service  which  is  not 
regularly  scheduled  mass  transit  service 
under  the  Act.  Some  have  stated  that  the 
sudden,  emergency  nature  of  needs  for 
service  such  as  an  unexpected  need  for 
a  shuttle  from  one  airport  to  another 
should  exempt  recipients  from 
compliance  with  the  charter  regulation. 
UMTA  believes  this  argument  is  not 
persuasive.  A  service  that  was  not  mass 
transportation  before  the  emergency  is 
not  converted  to  eligible  mass 
transportation  by  the  occurrence  of  the 
emergency.  As  a  consequence,  UMTA 
believes  that  a  recipient  who  chooses  to 
compete  for  or  to  offer  such  service, 
shold  be  subject  to  the  charter 
regulation. 

e.  Contract  service,  social  service,  and 
agency  service,  such  as  may  be  provided 
by  a  public  authority  to  a  nursing  home 
to  take  elderly  patients  to  religious 


services  or  to  a  court  system  to  take 
juries  to  the  scene  of  a  crime,  are 
generally  considered  charters  under  the 
definition  of  charter  bus  operations. 

They  will  be  subject  at  least  to  the 
incidental  use  restriction. 

Urban  Area 

The  definition  of  “urban  area”  serves 
a  critical  triggering  function  under 
section  3(f).  Once  a  recipient  engages  in 
charter  operations  outside  the  “urban 
area  within  which  it  provides  regularly 
scheduled  mass  transportation  service” 
its  charter  operations  become  subject  to 
agreed  upon  “arrangements,  appropriate 
in  the  judgment  of  the  Secretary,  to 
assure  that  the  financial  assistance 
granted  under  [the]  Act  will  not  enable 
public  bodies  and  publicly  and  privately 
owned  operators  for  public  bodies  to 
foreclose  private  operators  from  the 
intercity  charter  bus  industry  *  *  *”49 
U.S.C.  1602(f).  So  long  as  a  recipient 
keeps  its  charter  bus  operations  within 
its  “urban  area”  it  need  not  comply  with 
the  “fair  and  equitable  arrangements" 
for  the  protection  of  private  operators 
imposed  by  its  section  3(f)^agreement 
with  UMTA  although  it  must  comply 
with  incidental  use  presumptions 
pursuant  to  UMTA’s  and  the 
Comptroller  General’s  interpretations  of 
the  definition  of  mass  transportation  in 
section  12(c)(6)  of  the  UMT  Act. 
Presently,  the  charter  regulation  makes 
all  of  a  recipient’s  charter  bus 
operations,  both  within  and  without  its 
urban  area,  subject  to  the  arrangements 
of  a  recipient’s  section  3(f)  agreement 
when  a  recipient  engages  in  charter  bus 
operations  outside  its  urban  area,  and 
the  proposed  revisions  continue  this 
policy.  For  a  discussion  of  alternatives 
and  an  invitation  for  comments,  see  the 
Scope  section  above.  UMTA  also  uses 
the  concept  of  “urban  area”  in  the 
incidental  use  presumptions  and 
proposes  to  continue  to  do  so  as  a 
mechanism  for  implementing  the 
Comptroller  General’s  incidental  use 
interpretations  of  the  definition  of  mass 
transportation.  49  CFR  604.11(b): 
compare  Proposed  §  604.11. 

The  definition  of  “urban  area”  for 
purposes  of  the  UMT  Act  is  left  to  the 
Secretary’s  discretion.  “(Tjhe  term 
’urban  area’  means  any  area  *  *  * 
which  is  appropriate,  in  the  judgment  of 
the  Secretary,  for  a  public  transportation 
system  to  serve  commuters  or  others 
*  *  *”  49  U.S.C.1608(c)(10).  UMTA’s 
definition  of  urban  area  under  its 
existing  charter  regulations  consists  of 
three  parts:  the  “authorized”  area,  the 
“urbanized”  area  defined  by  the  Census, 
and  other  areas  as  determined  by  the 
Secretary.  49  CFR  604.3. 


'The  proposed  revisions  set  forth  only 
slight  modifications  to  correct  the 
citations,  to  clarify  the  original  meaning 
of  the  definition,  and  to  clarify  that 
administrative  discretion  exists  under 
the  statute  to  either  add  to  or  subtract 
from  what  would  otherwise  be  the 
“urban  area.”  Proposed  §  604.3(i). 

UMTA  acknowledges  the  difficulties  in 
applying  a  general  definition  of  urban 
area  throu^out  the  country  so  that  the 
boundaries  of  each  urban  area  are 
sufficiently  defined  to  resolve  any 
questions.  This  is  compounded  by  the 
fact  that  the  definition  of  urban  area  is 
tied  to  the  concept  of  the  area 
authorized  to  be  served  by  the  recipient 
which  may  change  over  time.  The 
appropriateness  of  any  definition  to  a 
local  area’s  charter  market  may  vary 
according  to  the  relation  between 
population  centers,  boundary  lines, 
points  of  interest  or  other  charter 
service  generators.  Comment  is 
requested  on  whether  recipients  should 
be  required  to  submit  a  map  or  some 
other  similarly  precise  form  of 
description  of  their  urban  areas  for 
purposes  of  the  charter  regulation. 

Many  commenters  addressed  the 
question  of  the  definition  of  urban  area 
and  suggested  numerous  variations 
tailored  to  the  needs  and  interests  of  the 
particular  commentors.  Restrictive 
suggestions  proposed  that  the  urban 
area  be  limited  to  the  area  actually 
served  by  the  recipient’s  mass 
transportation.  'These  were 
accompanied  by  various  proposals  for 
means  of  dealing  with  the  areas 
between,  or  in  the  immediate  vicinity  of, 
route  lines  and  terminals,  including 
suggestions  that  UMTA  adopt  Interstate 
Commerce  Commission  and  public 
utility  commission  definitions  of 
incidental  service  or  feeder  areas  or  that 
UMTA  simply  connect  the  end  points  of 
actual  routes.  Numerous  other 
commenters  made  suggestions,  either 
restrictive  or  expansive  in  a  given  case, 
that  urban  areas  be  defined  by  the 
boimdaries  of  states,  or  political 
subdivisions,  or  the  Bureau  of  Census 
designed  “urbanized”  areas. 

UMTA  believes  that  the  current 
definition  of  urban  area,  adding  together 
the  authorized  area  and  the  urbanized 
area  in  which  a  recipient  operates, 
accurately  reflects  the  area  for  which 
recipients  can  provide  charter 
operations  without  foreclosing  the 
intercity  charter  bus  industry.  In  the 
interest  of  fairness  to  recipients  and 
private  operators  UMTA  intends  to  use 
its  discretion  to  add  to  an  urban  area  for 
charter  bus  operations  only  in  those 
cases  where  a  recipient  is  actually 
providing  regularly  scheduled  mass 
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transportation  service  outside  its 
“urbanized"  area  and  authorized  area 
and  is  not  prohibited  from  doing  so. 

UMTA  intends  to  subtract  from  what 
would  otherwise  be  part  of  a  recipient’s 
urban  area  where  it  is  improbable  that  a 
recipient  would  actually  provide  mass 
transportation  service  to  such  areas. 
When  and  if  such  adjustments  are  made, 
UMTA  also  intends,  in  the  interest  of 
clarity,  to  include  the  entire  area  of  a 
major  political  subdivision  served  at 
least  in  part  by  the  recipient’s  mass 
transportation,  unless  such  would  be 
inequitable  in  the  particular  case. 

A  recipient  who  intends  to  confine  its 
charter  operations  to  within  its  urban 
area  so  as  to  obtain  the  exemption 
under  Proposed  §  604.2(e]  must  submit 
an  accurate  description  of  its  urban  area 
and  must  give  the  notice  prescribed  by 
§  604.23(b).  See  Scope. 

Operator  for  a  Recipient 

Section  3(f]  expressly  applies  to 
“operator[s]  of  mass  Transportation  for 
.  .  .  [recipient]  public  bodjies]’’  and  to 
“Publicly  and  privately  owned  operators 
for  public  bodies.”  49  U.S.C.  1602(f). 
UK^A  has  traditionally  interpreted  both 
of  these  phrases  to  apply  to  the  same 
class  of  operators.  Some  commenters 
suggested  that  the  only  class  of 
operators  for  recipients  subject  to  these 
provisions  were  those  who  were  legally 
;iqents  of  a  recipient  so  that  lessees  of 
Federally-assisted  equipment  were  not 
bound  by  the  regulation.  Such  a  narrow 
interpretation  would  exclude  many  who 
might  benefit  from  subsidies.  ’The 
proposed  revisions  present  a  definition 
that  includes  all  who  engage  in  charter 
bus  operations  and  who  are  directly  or 
indirectly  assisted  by  Federal  financial 
assistance.  It  would  exclude  from  its 
scope  those  contract  operators  who 
provide  service  as  a  result  of  arms- 
length  economic  transactions.  Comment 
is  specifically  invited  on  this  issue. 

Public  Healings  and  Public  Comments 

'The  requirements  concerning  public 
hearings  are  being  revised.  Charter 
operations  may  be  commented  upon  in 
hearings  held  pursuant  to  §§  3(d)  and 
5(i)  of  the  UMT  Act,  49  U.S.C.  1602(d) 
and  1604(i).  ’The  notices  for  these 
hearings  would  be  issued  under  the 
procedure  of  proposed  §  604.22  and 
would  contain  the  information  required 
by  proposed  §  604.23. 

It  should  be  noted  that  UMTA 
recently  proposed  regulations  for  §  5 
operating  assitance  grants.  45  FR  56743 
(August  25, 1980).  One  proposed  change 
modifies  the  current  requirement  that  a 
public  hearing  be  held  on  all  operating 
asistance  grant  applications,  llie 
proposed  regulations  require  a  public 


hearing  on  applications  for  an  operating 
assistance  grant  only  when  a  written 
request  for  a  hearing  is  submitted.  Thus, 
if  a  private  charter  operator  wanted  to 
make  its  views  or  objections  known,  it 
would  have  to  request  a  public  hearing 
on  a  §  5  operating  assitance  grant. 

The  current  guidelines  for  §  3  and  §  5 
capital  assistance  grants  require  a 
public  hearing  for  all  capital  assistance 
applications. 

Private  operators  can  submit  written 
comments  based  on  the  notices  required 
by  proposed  §  §  604.22  and  604.23.  If  a 
public  hearing  is  held,  private  operators 
will  be  given  an  opportunity  to  present 
their  views  and  comments.  A  transcript 
on  any  public  hearing  held  must  be 
made.  The  transcript  along  with  written 
comments  made  by  private  operators 
must  be  submitted  to  UMTA  along  with 
each  grant  application. 

UMTA  will  require  tfie  recipient  to 
consider  the  written  and  oral  comments 
of  the  private  charter  operators  before  a 
grant  application  is  submitted  to  UMTA. 
Proposed  §  604.4. 

If  a  recipient  which  operates  charter 
service  piu'suant  to  the  rate- 
comparability  approach  changes  to  a 
cost  certification  approach  or  revises  its 
outstanding  cost  certification,  it  must 
give  notice  of  such  changes  to  private  , 
charter  operators,  imder  the  procedures 
in  proposed  §  604.22.  The  notice  must 
contain  the  information  required  by 
proposed  §  604.23.  The  recipient  must 
consider  any  comments  received  as 
result  of  this  notice.  ’The  comments  must 
be  submitted  to  UMTA  along  with  the 
request  for  approval  of  the  certification 
of  costs.  If  UMTA  determines  that  a 
basis  exists  to  question  the  cost 
allocation  or  certification  of  costs, 

UMTA  may,  at  its  discretion,  hold  a 
fact-finding  hearing  before  approving 
such  submission.  Proposed  §  604.26. 

Incidental  Use  of  Presumptions 

’The  portion  of  the  present  regulation 
implementing  the  Comptroller  General’s 
“incidental  use”  interpretations  of  the 
exclusion  of  charters  from  mass 
transportation  includes  three  rebuttable 
presumptions  of  what  is  not  incidental 
use.  Aldiough  some  commenters 
objected  to  the  presumptions,  the 
proposed  revision  retains  them  to  give 
guidance  to  recipients  as  to  the  kinds  of 
charters  are  considered  acceptable 
under  the  incidental  use  provision. 
Proposed  §  604.11.  ’The  presumptions 
also  give  private  operators  and  objective 
standard  by  which  to  identify  and 
complain  about  violations. 

Although  the  opportunity  to  rebut  the 
presumptions  has  always  existed,  the 
proposed  revision  makes  explicit  that 
there  is  the  opportunity  of  rebuttal.  The 


presumptions  may  be  rebutted  by  an 
affirmative  showing  by  the  recipient  or 
operator  for  it  that  any  charter  which 
occurs  during  a  daily  peak  period 
occurred  at  a  time  when  the  recipient 
had  no  less  than  110  percent  of  the 
buses  needed  to  meet  that  daily  peak 
demand  available  for  mass 
transportation  service,  and  that  any 
challenge  charter  activity  did  not 
otherwise  detract  from  or  interfere  with 
mass  transportation  service.  UMTA 
acknowledges  seasonal  and  holiday 
variations  in  peak  and  allows  the 
variations  as  part  of  the  defense  against 
a  complaint,  l^oposed  §  604.12.  Buses 
stockpiled  for  emergency  use  may  not 
be  used  for  charters  and  may  not  be 
considered  in  rebutting  presumptions  as 
to  incidental  use.  See  45  FR  13994-5 
(Mar.  3, 1980)  to  be  codified  in  49  CFR 
Part  641  relating  to  bus  stockpiling.  It  is 
not  UMTA’s  policy  to  discourage  or 
encourage  charter  bus  operations  by 
recipients  but  only  to  insure  that  their 
charters  do  not  unduly  interfere  with 
private  operators  or  with  mass 
transportation.  In  establishing  the 
incidental  use  standard,  the  Comptroller 
General  encouraged  the  chartering  of 
otherwise  idle  equipment  by  public 
authorities  because  “such  [chartering] 
service  contributes  to  the  success 
of  *  *  *  mass  transportation  *  *  *  by 
bringing  in  additional  revenues  and 
providing  full  employment  to  drivers 
and  other  employees.  It  may  *  *  *  even 
reduce  the  need  for  Federal  *  *  *  grant 
assistance.”  Opinion  of  the  Comp.  Gen., 
B-160204  (1976). 

Requirements  for  Recipients  who 
Engage  in  Charters  Outside  ’Their  Urban 
Areas 

While  all  recipients  must  enter  into  a 
charter  bus  agreement  as  a  condition  of 
assistance,  certain  portions  of  that 
agreement  will  only  apply  if  the 
recipient  engages  in  charter  bus 
operations  outside  of  the  urban  area. 

’liie  proposed  standard  language  of  the 
charter  bus  agreement  is  broken  into 
three  parts.  Proposed  Appendix  A.  ’The 
first  part  implements  the  incidental  use 
restriction  of  the  Comptroller  General’s 
Opinion  on  incidental  use.  ’The  second 
part  sets  forth  the  “fair  and  equitable 
arrangements”  to  protect  private 
operators  pursuant  to  section  3(f).  The 
third  part  specifies  UMTA’s 
enforcement  powers.  In  accordance  with 
the  statute,  the  arrangements  contained 
in  the  second  part  of  the  agreement  do 
not  restrict  the  recipient's  operations 
unless  the  recipient,  or  an  operator  for 
it,  engages  in  (barter  bus  operations 
outside  of  the  urban  area.  49  U.S.C. 
1602(f). 
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The  following  discussion  describes 
the  nature  and  interpretation  of  the 
arrangements  in  the  second  paragraph 
of  the  agreement  which  would,  under 
the  rule  as  proposed,  apply  to  recipients 
who  themselves,  or  through  operators 
for  them,  engage  in  charter  bus 
operations  outside  the  urban  area. 

Rate-Comparability 

The  proposed  revision  adoptes,  as  the 
basic  term  of  the  section  3(f)  agreement, 
a  requirement  that  no  recipient  who 
engages  in  charter  bus  operations 
outside  its  urban  area,  nor  any  operator 
for  such  recipient,  will  charge  rates  for 
charter  bus  operations  that  are  lower 
than  the  lowest  rate  charged  by  the 
three  largest  private  operators  rendering 
the  same  or  similar  service  in  the  area. 
Proposed  Appendix  A,  section  (b).  The 
requirement  would  apply  to  all  charters 
both  within  and  without  the  urban  area. 
UMTA’s  rationale  for  using  rate- 
comparability  as  an  arrangement  of  the 
section  3(f)  agreement  is  to  spare  many 
recipients  the  burden  of  a  relatively 
unproductive  accounting  exercise  and  to 
give  private  operators  some  degree  of 
marketplace  protection,  thus  better 
achieving  the  Congressionally  intended 
result  of  protecting  those  operators.  It  is 
anticipated  that  the  proposed  approach 
will  reduce  staff  time  demand  on 
UMTA,  the  recipients,  and  potential 
complainants.  However,  the  proposed 
rate-comparability  requirement  is  not 
intended  to  be  a  regulation  of  rates. 

In  decising  to  include  this  alternative. 
UMTA  considered  many  approaches  in 
addition  to  only  continuing  the  present 
certiHcation  of  costs  scheme,  including 
mandating  referrals,  rights  of  first 
refusal,  or  regulating  a  recipient’s 
solicitations  or  advertisement  of  charter 
bus  operations.  While  UMTA  invites 
conunent  on  innovative  approaches,  it 
presently  considers  the  present  cost 
certification  an  the  rate-comparability 
approaches  as  the  most  appropriate. 

Rate-comparability  was  suggested  by 
the  House  Committee  on  Public  Works 
which  introduced  the  concept  of  the 
agreement  in  section  3(f)  and  which 
drafted  the  language  substantially  in  its 
present  form  as  a  means  of  protecting 
private  charter  operators.  That 
Committee  suggested  that  "a  local 
public  transportation  authority  might 
agree  with  the  Secretary  of 
Transportation  not  to  offer  charter 
service  to  places  outside  an  urbanized 
area  at  rates  lower  than  the  lowest  rates 
of  private  operators  in  the  area.”  H.R. 
Rep.  No.  93-553,  93rd  Cong.,  1st  Sess.  3 
(1973).  Certain  local  areas  have  adopted 
arrangements  that  are  similar  to  the 
Committee's  suggestion.  A  Colorado 
statute  requires  of  public  operators  that 


"the  schedule  of  charges  for  special 
charter  service  shall  be  equal  to  but  not 
less  than  those  charged  by  authorized 
common  carriers  rendering  the  same  or 
similar  service.”  Colo.  Rev.  Stat.  32-9- 
103(7)(b)  (1973). 

Section  12(d)  prohibiting  UMTA  from 
regulating  rates  under  its  section  3 
capital  program,  49  U.S.C.  1608(d),  does 
not  prohibit  the  proposed  rate- 
comparability  approach.  The  approach  - 
is  justified  by  section  3(f)’s  direction 
that  “fair  and  equitable  arrangements” 
be  in  place  and  by  legislative  history 
suggesting  the  rate-comparability 
approach  as  a  fair  and  equitable 
arrangement  and  by  section  12(d)  itself 
in  light  of  the  fact  that  a  section  3(f) 
charter  agreement  is  a  “condition  of 
assistance,”  49  U.S.C.  1602(f),  and  thus 
necessary  to  require  compliance  by  the 
recipient  with  its  undertaking  “furnished 
in  connection  with  the  application  for 
the  grant.”  49  U.S.C.  1608(d). 

Under  the  approach  in  the  proposed 
revision,  a  private  operator  may 
complain  if  he  learns  of  a  recipient’s 
charter  being  offered  at  lower  than  the 
lowest  private  rate  of  the  three  largest 
private  operators  in  the  area  offering  the 
same  or  similar  service.  UMTA’s 
determination  of  whether  a  recipient’s 
rate  is  “lower  than  the  lowest”  private 
rate  would  not  depend  on  the  means 
used  to  calculate  the  rate,  such  as  miles 
or  hours,  but  upon  bottom-line  cost  to 
the  passengers. 

UMTA’s  determination  of  what 
constitutes  “same  or  similar  service”  for 
purposes  of  such  complaints  could  raise 
several  issues.  Differences  in  equipment, 
such  as  between  a  transit  bus,  a  recliner 
seat  bus,  or  a  van,  would  not  preclude 
all  comparison,  but  might  give  rise  to  the 
need  for  adjustments.  Adjustments 
might  also  be  needed  to  compensate  for 
differences  in  deadhead  mileage  costs. 
Classification  of  service  by  local  public 
utility  commissions  (PUC)  or  the  Federal 
Interstate  Commerce  Commission  (ICC) 
cannot  be  adopted  outright,  but  may 
provide  useful  analogies. 

UMTA,  consistent  with  its  role  as  a 
grant-in-aid  agency  rather  than  a 
regulatory  agency,  favors  the  use  of 
easily  applied  presumptions,  such  as 
one  that  a  transit  bus  is  the  “same  or 
similar"  to  a  recliner  seat  bus  for  trips  of 
one-hundred  miles  or  less  and  must 
therefore  have  no  lower  rates,  but  that 
for  longer  distances  rates  may  be  lower. 
More  detailed  provisions  if  appropriate, 
should  be  the  subject  of  local 
adjustment.  Comments  are  specifically 
invited  on  this  issue. 

A  recipient  may  charge  lower  rates 
but  in  conformity  with  a  certification  of 
costs  formulated  as  prescribed  by 
Proposed  Subpart  C  (see  esp.  proposed 


§  604.23(c)  and  §  604.24).  UMTA 
considered  allowing  those  using  the 
rate-comparability  approach  to  defend 
against  complaints  that  rates  were  being 
charged  lower  than  that  which  the  rate- 
comparability  approach  requires:  (1)  by 
submitting  a  certification  of  costs  to 
show  that  the  recipient  has  met  all  of  its 
as-if-private  costs  fit)m  charter 
revenues,  along  with  evidence  that  the 
challenged  rate  was  not  designed  to 
foreclose  private  operators  or  (2)  by 
submitting  evidence  that  no  private 
operator  was  willing  and  able  to  provide 
the  challenged  services.  Proposed 
Appendix  A,  section  (b).  However,  such 
defenses  would  then  require  the 
recipient  instead  simultaneously  to 
follow  the  two  approaches  or  to  deal 
with  charter  on  a  charter  run-by-charter 
run  basis.  This  would  take  away  the 
very  strengths  of  the  rate-comparability 
approach  that  recommends  it,  i.e.,  ease 
of  application. 

UMTA  foresees  potential  difficulties 
in  implementing  this  rate-comparability 
provision  in  areas  in  which  oidy  one,  or 
at  most  two,  private  operators  exist. 
UMTA  recognizes  that  an  automatic 
fail-back  to  a  cost-certification  approach 
for  this  situation  may  impose  accounting 
burdens  on  those  small  recipients  least 
able  to  deal  with  them.  One  alternative 
is  to  permit  the  use  of  rate-comparability 
where  there  are  only  one  or  two  private 
operators  if  there  is  local  assurance  that 
the  rates  charged  by  the  operatorfs)  are 
reasonable,  and  comment  is  requested 
on  this  approach.  Another  alternative, 
permissible  under  this  proposal  as 
written  would  be  the  local  agreement 
tailored  to  local  circumstances, 
permitted  under  proposed  §  604.21. 

Other  Agreements 

The  current  regulation  allows  UMTA 
and  a  recipient  to  enter  into  an 
agreement  with  terms  other  than  those 
set  forth  in  the  standard  agreement 
where  UMTA  finds  that  the 
requirements  of  the  statute  can  be  met 
by  that  alternate  agreement.  49  CFR 
604.14.  Under  this  provision,  UMTA  has 
agreed  to  waive  certain  requirements  of 
its  regulation,  such  as  cost  certifications, 
for  areas  that  have  locally  tailored 
agreements  or  provisions  of  state  law 
deemed  appropriate  to  meet  the 
requirements  of  section  3(f). 

UMTA  proposes  to  retain  the  option 
to  enter  into  locally  tailored  agreements, 
in  special  circumstances  needed  on  a 
case-by-case  basis  to  suit  the  local 
situation.  Proposed  604.21.  Such  locally 
tailored  agreements  can  account  for 
local  variations  in  geography,  market 
conditions,  and  law,  to  a  degree  not 
possible  under  uniform  standards 
contained  in  the  regulation,  and  can 
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thereby  give  greater  protection  to 
private  operators  while  avoiding 
unnecessary  restrictions  on  recipients.  It 
also  balances  the  need  for  avoiding 
destructive  competition  with  recipients 
yet  not  constructing  artifical  obstacles 
to  private  operators  competing  among 
themselves.  Such  agreements  can  satisfy 
the  requirements  of  section  3(f)  when 
entered  into  between  UMTA  and  “the 
applicant  or  any  public  body  *  *  *  or 
any  publicly  owned  operator 
receiving  *  *  *  assistance."  49  U.S.C. 
1602(f).  Such  agreements  may  be  entered 
into  any  time  by  petition  of  the  parties 
to  UMTA.  Standard  charter  bus 
agreement  provisions  will  apply  to 
recipients  until  such  time  as  a  locally 
tailored  agreement  is  approved  by 
UMTA.  UMTA  will  review  the  terms  of 
any  proposed  agreement  to  insure  its 
consistency  with  section  3(f)  of  the  UMT 
Act  before  making  it  part  of  a  grant 
agreement. 

UMTA  will  only  enter  into  those  parts 
of  an  agreement  diat  protect  private 
operators  from  charter  competition  with 
a  public  body,  pursuant  to  section  3(f). 
Nothing  in  agreements  to  which  Uh^A 
becomes  a  party  may  prevent 
competition  among  private  operators  or 
prevent  other  private  operators  from 
entering  the  local  charter  market.  Nor 
may  anything  in  such  agreements 
restrict  the  recipients'  mass 
transportation  operations. 

Certification  of  Costs 

Many  commenters  objected  to  the 
cost  certification  approach  as  being  an 
unreliable  accounting  exercise. 

Recipients  objected  to  the  paperwork 
burdens  and  private  operators  criticized 
the  approach  as  providing  them  no  easy 
to  understand  and  evaluate  means  of 
judging  or  complaining  about  a 
recipient’s  compliance.  The  proposed 
revision  seeks  to  answer  these 
comments  by  making  rate-comparability 
€md  alternative  arrangement. 

The  certification  of  costs  approach  in 
the  existing  regulation  has  required  a 
recipient  to  allocate  to  is  charter 
operations  both  the  actual  costs  of  the 
charter  operations  and  certain  as-if- 
private  costs,  such  as  taxes  and 
depreciation,  and  then  to  certify  that  its 
charter  revenues  equal  or  exceed  those 
costs.  Thus,  the  recipients  show  that 
they  do  not  use  UMTA  assistance  to 
support  charter  operations.  49  CFR  604.3, 
604.13,  and  Appendix  B. 

The  proposed  revision  allows 
recipients  subject  to  rate-comparability 
requirements  to  do  away  with  the  cost 
certification  approach.  Proposed 
Appendix  A,  section  (b)(2).  However,  as 
an  alternative  to  rate-comparability, 
recipients  may  choose  to  retain  the 


current  cost  certiBcation  approach  as  a 
means  of  complying  with  the 
regulations.  Proposed  Appendix  A, 
section  (b)(3). 

Many  recipients  objected  to  the 
allocation  of  specific  costs  to  charter, 
such  as  depreciation  and  state-imposed 
taxes,  on  the  theory  that  tax  exemption 
advantages  enjoyed  by  public 
authorities  are  not  the  result  of  financial 
assistance  under  the  Act,  or,  in  the  case 
of  depreciation,  that  such  a  cost  is  never 
recognized  in  public  accounting.  UMTA 
has  considered  these  objections  and 
believes  it  inappropriate  to  attempt  to 
determine  chains  of  causation  under 
each  scheme  of  local  law  and 
accounting  to  decide  which  costs  are 
avoidable  because  of  subsidies  and 
which  are  avoidable  for  other  reasons. 
UMTA  is  further  of  the  opinion  that 
requiring  public  recipients  to  justify  any 
lower-than-private  operator  rates  by  an 
accounting  for  the  full  range  of  as-if- 
private  costs  is  fair  and  equitable  in 
light  of  the  fact  that  many  recipient’s 
charter  runs  become  possible  only  as  a 
result  of  the  scale  and  visibility  of 
recipient’s  operations  resulting  from 
federal  subsidies. 

If  a  recipient  engages  in  charter 
operations  outside  its  urban  area  and 
where  a  recipient  decides  to  use 
certification  of  costs  as  its  primary 
means  of  compliance  under  the 
proposed  revision,  such  fact  must  be 
reflected  in  its  charter  agreement  and  in 
its  aimual  notice  to  private  operators. 
Proposed  §  604.23(c).  The  recipient  must 
also  obtain  prior  approval  of  its  cost 
certification  and  revise  the  certification 
upon  a  change  in  its  charter  operations. 
Proposed  §  604.26.  The  triggering  event 
for  a  revision  of  the  certification  of  costs 
has  been  changed  from  a  revenue 
change  of  25  percent  or  more  “from  the 
average  two  proceeding  fiscal  quarters,” 
49  CFR  §  604.30(b),  to  a  revenue  change 
for  a  year  of  25  percent  or  more  from  the 
average  of  the  two  previous  years. 
Proposed  §  604.26(c).  ^ 

This  amendment  is  in  response  to 
comments  about  seasonal  variations  in 
the  level  of  charter  service.  The 
averaging  of  the  previous  two  years  will 
ameliorate  unusual  circumstances  that 
might  occur  if  different  or  only  one  year 
were  used  as  the  reference  point.  The 
use  of  years  is  made  instead  of  quarters 
to  even  out  seasonal  differences  within 
each  year. 

Comment  is  invited  on  the  content  of 
the  cost  certification  approach,  on  its 
benefits  and  flaws  under  the  existing 
regulation,  and  on  its  use  as  an  option 
under  the  proposed  revision. 


Notice  to  Private  Operators 

Although  UMTA  will  continue  to 
monitor  bus  needs  of  individual 
recipients,  basic  to  enforcing  the 
proposed  charter  regulations  is  inquiry 
and  complaint  by  private  operators  who 
must  be  attentive  to  protection  of  their 
own  interests.  Adequate  notice  to 
private  operators  of  the  nature  of  a 
recipient’s  charter  service  and  of  the 
opportunities  to  comment  on  that 
service  is  therefore  important  to  insure 
that  these  regulations  are  fair  and 
equitable.  The  proposed  revisions:  (1) 
changes  the  time  for  providing  notice  to 
an  aimual  basis  which  may  coincide 
with  the  filing  of  notice  for  a  grant,  (2) 
changes  the  content  of  the  notice  to 
reflect  rates  consistent  with  the  rate- 
comparability  approach,  (3)  identifies 
more  clearly  the  class  of  private 
operators  entitled  to  receive  such  notice, 
and  (4)  provides  certain  exemptions 
where  appropriate.  Proposed  §  §  604.2  (e) 
and  (f),  604.22,  and  604.23. 

The  proposed  revision  concerning 
annual  notice  preserves  ah  exemption 
for  the  case  where  no  private  operators 
have  requested  notice  and  none  are 
publicly  listed  as  operating  in  the 
recipient’s  area.  Proposed  §  604.22(b); 
compare  49  CFR  604.16. 

The  frequency  of  notice  has  been 
changed  to  annual  basis  rather  than 
publication  and  mailing  with  every  grant 
application.  This  reduces  the 
administrative  burdens  on  recipients 
while  providing  private  operators  with 
predictable  periodic  information  on  a 
recipient’s  charter  operations.  A 
recipient’s  annual  charter  notice  may 
coincide  with  its  publication  of  notice 
for  any  grant  or  may  be  published  and 
mailed  separately.  'The  right  of  private 
operators  to  comment  either  in  writing 
(l^oposed  §  604.23)  or  at  a  public 
hearing  held  pursuant  to  the  provisions 
of  proposed  §  604.4  is  retained  in  this 
proposal.  Recipients  must  forward 
private  operators’  comments  to  UMTA, 
and  UMTA  will  consider  those 
comments  along  with  others  before 
awarding  grants.  Proposed  §  §  604.4, 
604.22  and  604.23. 

Many  commenters  addressed  the 
question  of  the  class  of  private 
operators  that  should  receive  direct 
notice.  Some  requested  that  the 
requirement  of  direct  notice  be 
eliminated  entirely.  Some  objected  to 
the  means  used  to  identify  those  who 
receive  notice  under  the  present 
regulation.  Public  authorities  asserted 
that  the  class  of  private  operator 
"operating”  in  the  area,  49  CFR  604.15, 
was  too  difficult  to  identify;  private 
operators  asserted  that  notice  to  the 
class  of  private  operators  “originating” 
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in  the  area,  49  CFR  604.20(b],  did  not 
reach  enough  of  the  relevant  group.  The 
proposed  revision  has  been  amended  to 
give  notice  whenever  required:  (1)  to 
each  private  charter  operator  publicly 
listed  as  operating  within  the  recipient’s 
urban  area,  and  [2]  to  each  private 
charter  operator  or  representative 
thereof  who  has  requested  in  writing  to 
be  notified.  Proposed  §  604.22. 

The  recipients  who  are  exempted  from 
annual  notice  include  those  who  will 
operate  charters  only  within  their  urban 
area.  To  obtain  this  exemption 
recipients  must  give  a  one-time  notice  to 
any  requester  for  such  information  and 
to  private  operators  publicly  listed  as 
operating  in  the  recipient’s  urban  area 
and  nie  the  information  published  in  its 
notice  with  UMTA.  If  a  recipient  who 
has  obtained  such  an  exemption  later 
operates  charters  outside  its  urban  area 
it  immediately  becomes  subject  to  the 
requirements  for  those  conducting 
charters  outside  their  urban  areas. 
Proposed  §  604.2(e].  Recipients  who  can 
certify  that  there  are  no  private  charter 
operators  publicly  listed  as  operating  in 
their  urban  area  and  who  have  received 
no  requests  for  annual  notiHcation  will 
continue  to  be  exempted  from  notice 
requirements  after  published  notice  of 
their  intent  to  obtain  this  exemption. 
Proposed  §  604.22(b);  Compare  49  CFR 
604.16.  Recipients  who  derive  less  than 
$15,000  in  annual  revenues  from  charter 
bus  operations  will  also  be  exempted 
from  annual  notice  requirements. 
Proposed  §§  604.2(d]  and  604.23(a). 

Complaint  Procedures 

Several  private  operators  requested 
that  UMTA’s  administrative  findings  on 
charter  bus  complaints  concerning  a 
recipient  be  disseminated  by  the  same 
means  of  publication  and  direct  notice 
to  the  same  mailing  list  of  operators  who 
receive  notice  of  a  recipient’s 
operations.  UMTA  has  considered  this 
request  and  decided  in  the  proposal  to 
continue  its  practice  of  directly  notifying 
only  the  respondent  and  complainant 
while  making  information  on  particular 
complaints  and  decisions  available  to 
others  upon  request. 

UMTA  takes  this  opportunity  to 
real^rm  its  policy  of  keeping  the 
complaint  procedure  as  informal  as 
possible  by  proposing  to  amend  the 
regulation’s  language  to  require  that 
complaints  simply  “contain  a  statement 
of  the  specific  grounds  [for  a] 
complaint,’’  and  by  specifying  that  “no 
formal  briefs  or  other  technical  forms  of 
pleading  or  motion  are  required.” 
Proposed  §  604.30(e).  This  change  of 
language  is  in  response  to  private 
operators’  comments  on  the  seeming 
formality  of  the  requirement  that  the 


initial  charter  complaint  contain 
“evidence”  sufficient  to  enable  a 
determination  of  “probable  cause”  that 
a  violation  of  the  charter  agreement 
exists.  49  CFR  §  604.40.  The  language 
also  makes  it  clear  that  an  interested 
party  is  permitted  to  file  a  complaint 
without  the  necessity  of  retaining  legal 
counsel.  Proposed  §  604.30(e)  compare 
CFR  604.40. 

A  complainant’s  first  recourse  under 
the  proposed  regulation  is  to  the 
recipient  so  that  complaints  may  be 
resolved  where  possible  by  simple 
adjustments,  conciliation,  or  exchange 
of  information.  Proposed  §  604.30(a). 

When  a  complaint  if  filed  with  UMTA, 
UMTA  will  give  the  recipient  30  days  to 
prepare  and  submit  a  report.  UMTA 
may  ask  a  recipient  to  prepare  such  a 
report  without  having  received  a 
complaint.  Proposed  §  604.30(c).  After 
receipt  of  the  recipient’s  report,  the 
complainant  has  30  days  in  which  to  file 
a  rebuttal.  UMTA  reserves  the  right  to 
request  additional  information  as 
needed  and  may  hold  an  evidentiary 
hearing  or  call  a  conference  on  the 
matter  at  anytime  during  the  processing 
period.  In  response  to  the  commenters 
who  criticized  the  fact  that  UMTA 
imposes  time  limits  on  both  the 
complainants  and  respondents  but  then 
delays  its  own  adjudication,  UMTA  will 
establish  a  goal  of  30  days  after  the 
receipt  of  all  materials  for  the 
processing  of  charter  complaints.  The 
entire  process  should  thus  take  90  days 
to  complete. 

Some  commenters  questioned 
UMTA’s  ability  to  be  objective  since  it 
administers  a  program  supporting  the 
recipients  and  because  its  existing 
regulations  call  for  prior  approval  of  a 
recipient’s  cost  certifications  that  are 
later  challenged  in  complaints.  UMTA 
has  enforced  section  3(f)  and  section 
12(c)(6)  of  the  Act  without  bias.  UMTA 
feels  it  is  appropriate  for  it  to  have  the 
first  opportunity  to  review  the 
operations  of  its  recipients.  Asa 
consequence,  the  proposed  regulation 
retains  substantially  the  same  review 
process  that  is  in  the  present 
regulations.  Also,  UMTA  retains  its 
option  to  submit  any  complaint  to  an 
evidentialy  hearing  including  conducting 
it  before  a  hearing  examiner.  Proposed 
§  604.32(c).  UMTA  invites  comments  on 
the  efficacy  of  using  an  administrative 
law  judge  to  decide  complaints  and  on 
the  apportioiunent  of  the  cost  of  the 
hearing  among  the  parties  and  the 
Government. 

Reporting  and  Records 

Other  than  the  requirement  of  aimual 
notice  to  private  operators  and  the  filing 
requirements  needed  to  obtain  certain 


exemptions,  the  proposed  revision 
imposes  no  regular  reporting 
requirements  on  recipients.  UMTA  does, 
however,  reserve  the  right  to  request 
special  reports  as  may  be  needed  for  thev 
resolution  of  complaints  or  other 
purposes.  Proposed  §  604.6. 

^ch  recipient  remains  under  the 
obligation  to  maintain  and  preserve 
such  records  as  are  sufficient  to 
demonstrate  that  it  is  in  compliance 
with  the  terms  of  its  charter  bus 
agreement.  It  is  anticipated  that 
ordinary  management  records  such  as 
charter  manifests,  rate  schedules,  and 
books  of  account  will  be  sufficient  to 
show  compliance  with  these  regulations 
except  where  a  recipient  chooses  to 
justify  lower-than-private  rates  by  a  cost 
certification  approach.  Proposed  §  604.5. 

Note. — UMTA  believes  that  the  revisions 
proposed  in  this  advanced  notice  of  proposed 
rulemaking  may  have  a  significant  economic 
effect  on  a  substantia]  number  of  small 
businesses  and  governmental  jurisdictions. 

We  would  be  interested  in  comments  that 
address  this  topic  to  assist  UMTA  in  making 
the  necessary  economic  assessment  of  our 
proposed  action. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  604  of  Title  49  of  the 
Code  of  Federal  Regulations  be  revised 
to  read  as  follows: 

PART  604-CHARTER  BUS 
OPEf^TlONS 

Subpart  A— General 

Sec. 

604.1  Purpose. 

604.2  Scope  and  exemptions. 

604.3  Definitions. 

604.4  Public  hearing  requirements  and 
public  comments. 

604.5  Records. 

604.6  Reports. 

Subpart  B— Incidental  Use:  Requirements 
for  Nonexempt  Recipients 

604.10  Use  of  mass  transportation 
equipment  for  charters. 

604.11  Incidental  use  presumptions. 

604.12  Rebutting  the  presumptions. 

Subpart  C — Charter  Bus  Agreements: 
Additional  Requirements  for  Recipients 
Who  Engage  in  Charter  Bus  Operations 
Outside  the  Urban  Area 

604.20  Agreement 

604.21  Other  agreements  and  arrangements. 

604.22  Procedure  for  notice  to  private 
operators. 

604.23  Contents  of  notice  to  private 
operators. 

604.24  Contents  of  certification  of  costs. 

604.25  Review  of  charter  bus  operations 
before  awarding  grants. 

604.26  Revision  of  agreement 

Subpart  D— Complaint  Procedures  and 
Remedies 

604.30  Filing  a  complaint. 

604.31  Recipient  report  rebuttals. 
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604.32  Further  investigation  and  hearing. 

604.33  Decision;  remedies. 

604.34  Judicial  review. 

Appendix  A — Standard  Charter  Bus 

Agreement 

Appendix  B — Comptroller  General  Opinion 
Appendix  C — Cost  Certification  Expenses 

List 

Authority;  Urban  Mass  Transportation  Act, 
as  amended,  49  U.S.C.  1601  et  seq.,  1602(f), 
1608(c)(6);  Title  23  of  the  United  States  Code 
that  authorizes  the  use  of  Federal  aid 
highway  funds  for  the  purchase  of  buses,  23 
U.S.C.  103(e)(4),  and  142(a)  and  (c);  and  49 
CFR  1.51. 

Subpart  A— General 
§604.1  Purpose. 

The  purpose  of  this  Part  is  to  govern 
the  operation  of  charter  bus  service  by 
recipients  of  Federal  financial 
assistance  under  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  1602  et  seq.,  and  those 
provisions  of  title  23  of  the  United  States 
Code  that  authorize  the  use  of  Federal 
aid  highway  funds  for  the  purchase  of 
buses,  23  U.S.C.  §§  103(e)(4),  and  142(a) 
and  (c),  pursuant  to  §  3(f)  and  §  12(c)(6) 
of  the  UMT  Act,  49  U.S.C.  §§  1602(f)  and 
1608(c)(6). 

§  604.2  Scope  and  exemptions. 

(a)  This  Part  applies  to  all  recipients, 
and  to  all  operators  for  recipients,  of 
assistance  under  the  Acts  for  the 
purchase  or  operation  of  buses  except 
those  receiving  federal  financial 
assistance  provided  under  §  18  of  the 
UMT  Act  or  unless  specifically 
exempted  herein. 

(b)  All  recipients  and  operators  for 
recipients  must  comply  with  incidental 
use  requirements  specified  in  §  604.10 
through  §  604.12. 

(c)  Ail  recipients  must  enter  into  an 
agreement  as  specified  in  §  604.20  or 
§  604.21  as  a  condition  of  assistance 
under  the  Acts. 

(d)  A  recipient  who  toghether  with 
any  operators  for  it  derived  fifteen 
thousand  dollars  ($15,000)  or  less  in 
gross  annual  charter  revenues,  during  its 
most  recently  completed  fiscal  year, 
from  charter  bus  operations  is  exempt 
from  administrative  review  for 
compliance  with  the  incidental  use 
requirement  contained  in  this  Part  or  for 
compliance  with  the  terms  of  its  charter 
bus  agreement  and  need  only  comply 
with  the  one-time  notice  requirement  of 
§  604.23(a). 

(e)  A  recipient  who  does  not  intend  to 
have  itself  or  any  operators  for  it  engage 
in  any  charter  bus  operations  outside  its 
urban  areas,  as  defined  in  §  604.3(i), 
may  file  an  affidavit  to  that  effect  with 
UMTA  and  give  the  notice  prescribed  by 
§  604.22(a). 


If  the  Administrator  finds  that  an 
exemption  to  this  paragraph  is  justified, 
(s)he  may  exempt  the  recipient  from  the 
terms  of  paragraph  (b)  of  the  recipient’s 
charter  bus  agreement,  the  hearing 
requirement  of  §  604.4,  and  the 
continuing  notice  requirements  of 
§  604.23(c).  If  the  recipient  or  any 
operator  for  it  conducts  any  charters 
outside  its  urban  area  after  receipt  of 
the  exemption,  the  exemption  shall  be 
void  and  the  recipient  shall  immediately 
comply  with  §  §  ^.4,  604.22  and 
604.23(c)  and  Appendix  A,  Section  (b). 

(f)  Recipients  may  be  exempted  from 
annual  notice  requirements  where  they 
certify  that  there  are  no  private  charter 
bus  operators  publicly  listed  as 
operating  in  their  urban  area  after  it 
certifies  that  it  has  received  no  request 
for  such  a  notice,  and  after  publishing 
notice  of  their  intent  to  so  certify 
pursuant  to  §  604.22(b). 

(g)  Recipients  may  enter  into  locally 
tailored  agreements  pursuant  to 

§  604.21.  The  terms  of  a  locally  tailored 
agreement  may  be  substituted  for  those 
of  the  standard  charter  bus  agreement. 

§  684.3  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  §  1601  et  seq.,  esp.  §  §  1604  and 
1608,  are  used  in  this  part  as  so  defined. 

(b)  “The  Acts”  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  §  1601  et  seq.,  and  those  parts 
of  title  23  of  the  United  States  Code,  23 
U.S.C.  §§  103(e)(4),  and  142(a)  and  (c), 
providing  funds  for  assistance  to  public 
bodies  purchasing  buses. 

(c)  “Administrator”  means  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration. 

(d)  “Certification  of  costs”  means  a 
statement  about  a  recipient’s  costs  using 
generally  accepted  accounting 
principles,  consistent  with  a  recipient’s 
regular  accounting  method,  containing 
the  elements  of  cost  that  are  attributable 
to  a  recipient’s  charter  bus  operations 
and  certified  to  be  true  and  accurate  by 
a  recipient’s  chief  financial  officer  in 
conformity  with  Appendix  C. 

(e)  “Charter  bus  operations”  means 
transportation  by  bus  of  a  group  of 
persons  who,  pursuant  to  a  common 
purpose,  and  under  a  single  contract,  at 
a  fixed  charged  for  the  vehicle  or 
service,  in  accordance  with  the  carrier’s 
tariff,  have  acquired  the  exclusive  use  of 
a  bus  to  travel  together  under  an 
itinerary  either  speed  on  in  advance  or 
modified  after  having  left  the  place  of 
origin.  This  definition  includes  the 
incidental  use  of  buses  for  the  exclusive 
transportation  of  school  students, 
personnel,  and  equipment. 


(f)  “Interested  party”  means  an 
individual,  partnership,  corporation, 
association,  or  public  or  private 
organization  that  has  a  financial  interest 
which  is  adversely  affected  by  the  act  or 
acts  of  a  recipient  or  operator  for  a 
recipient  regarding  charter  bus 
operations. 

(g)  “Operator  for  a  recipient”  means 
one  who  conducts  mass  transportation 
service  for  a  recipient  and  who  is 
directly  or  indirectly  assisted  by  Federal 
financial  assistance.  Such  operators 
may  be  publicly  or  privately  owned  and 
may  include  lessees  of  Federally- 
assisted  buses  and  other  equipment. 

(h)  “Recipient”  means  one  who  has 
received  or  is  receiving  Federal  financial 
assistance  under  the  Acts;  the  term  also 
includes  applicants  of  Federal  financial 
assistance  provided  under  the  Acts, 
whether  they  are  already  recipients  of 
such  assistance  or  first-time  applicants, 
and  includes  sub-recipients  of  a 
recipient  and  public  bodies  applying  for 
assistance  that  will  be  passed  on  to 
another  public  or  quasi-public  body  or 
operator  for  them. 

(i)  “Urban  area”  means  the  entire  area 
in  which  a  recipient  is  authorized  by 
appropriate  local.  State,  and  Federal  law 
to  provide  regularly  scheduled  mass 
transportation  service  and  those 
portions  of  a  recipient’s  “urbanized 
area,”  as  defined  in  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  §  §  1608(c)(ll),  if  any,  which 
are  outside  of  its  authorized  area.  In 
exceptional  cases,  the  boundaries  of 
such  an  area  may  be  adjusted  pursuant 
to  the  Secretary’s  discretion  under 
section  12(c)(10)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  §  1608(c)(10). 

§  604.4  Public  hearing  requirements  and 
public  comments. 

(a)  An  interested  party  may  present 
oral  comment  on  the  charter  bus 
operations  of  a  recipient  during  any 
hearings  that  are  held  pursuant  to  the 
hearing  requirements  for  application  for 
federal  financial  assistance  provided 
under  sections  3(d)  and  5(i)  of  the  UMT 
Act,  49  U.S.C.  1602(d)  and  1604(i),  and 
any  regulations  issued  pursuant  thereto 
and  have  the  comments  considered  as 
provided  under  §  604.4  and  §  604.25(b). 

(b)  If  oral  comments  are  made  about 
the  recipient’s  charter  bus  operations 
during  a  public  hearing,  a  transcript  of 
the  hearing  shall  be  provided  to  the 
Administrator  for  consideration  along 
with  the  recipient’s  application  for 
financial  assistance. 

(c)  Private  charter  bus  operators  may 
file  written  comments  on  a  recipient’s 
proposed  or  existing  charter  bus 
operations  pursuant  to  a  notice  issued 
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under  §  604.23.  The  recipient  shall 
submit  the  written  comments  of  private 
charter  bus  operators  to  the 
Administrator  together  with  a  transcript 
of  that  portion  of  any  public  hearings 
that  are  held  that  relates  to  the 
recipient's  charter  bus  operations. 

(d)  Written  comments  submitted 
pursuant  to  §  604.23  or  oral  comments 
made  at  a  hearing  shall  be  considered 
by  the  recipient  prior  to  submission  of 
its  application  to  the  Administrator  for 
financial  assistance. 

(e)  The  Administrator  will  consider 
the  comments  filed  by  private  charter 
bus  operators  prior  to  making  any 
findings  regarding  proposed  charter  bus 
operations. 

§  604.5  Records. 

(a)  Each  recipient  shall  maintain  such 
records  as  are  sufficient  to  demonstrate 
that  its  charter  operations  are  in 
compliance  with  the  terms  of  its 
agreement 

(b)  Upon  the  request  of  an  officer  or 
employee  of  the  Government,  the 
recipient  shall  make  the  records 
maintained  pursuant  to  paragraph  (a) 
available  for  audit  and  inspection. 

(c)  Each  recipient  required  to  maintain 
any  record  under  paragraph  (a]  shall 
preserve  that  record  for  three  years  after 
the  last  day  of  the  calendar  year  in 
which  the  record  was  made  or  events 
recorded  in  that  record  occurred, 
whichever  is  later. 

§  604.6  Reports. 

The  Administrator  may  order  any 
recipient  or  an  operator  for  a  recipient 
to  file  special  or  separate  reports  setting 
forth  information  relating  to  any 
transportation  service  rendered  by  such 
recipient,  in  addition  to  any  other 
reports  required  by  this  Part. 

Subpart  B— Incidental  Use: 
Requirements  for  Nonexempt 
Recipients 

§  604.10  Use  of  mass  transportation 
equipment  for  charters. 

(a)  No  recipient  or  operator  for  a 
recipient  not  exempted  by  §  604.2(d] 
shall  engage  in  charter  bus  operations 
using  buses,  facilities,  or  equipment 
funded  under  the  Acts  except  on  an 
incidental  basis  so  as  not  to  interfere 
with  or  detract  fi‘om  mass  transportation 
service  in  compliance  with  the  Opinion 
of  the  Comptroller  General  of  the  United 
States,  B-160204  (Dec.  7, 1966]  reprinted 
in  Appendix  B  to  this  Part. 

(b)  Recipients  or  operators  for 
recipients  shall  not  use  Federal 
operating  assistance  provided  under  the 
Act  to  reimburse  the  costs  of  engaging  in 
charter  bus  operations. 


§  604.1 1  IncMentlai  use  presumptions. 

Any  of  the  following  uses  in  charter 
bus  operations  of  buses,  equipment,  or 
facilities  assisted  under  the  Acts  will  be 
presumed  by  UMTA  not  to  be 
incidental: 

(a)  Weekday  charters  which  occur 
during  peak  morning  and  evening  rush 
hours. 

(b)  Weekday  charters  which  require 
buses  to  travel  more  than  fifty  miles 
beyond  the  recipient's  urban  area. 

(c)  Weekday  charters  which  require 
the  use  of  a  particular  bus  for  more  than 
a  total  of  six  hours  in  any  one  day. 

§  604. 1 2  Rebuttal  of  the  presumptions. 

A  recipient  or  operator  for  a  recipient 
who  engages  in  charter  bus  operations 
that  are  presumed  not  to  be  incidental 
under  §  604.11  may  overcome  such 
presumption  by  an  affirmative  showing 
that  such  operations  do  not  detract  fiom 
or  interfere  with  mass  tr€msportation 
services.  Where  a  recipient  shows  that 
110%  of  the  number  of  buses  needed  for 
any  given  daily  peak  period  are 
available  for  mass  transportation 
service  during  that  period,  charter  bus 
operations  occurring  during  that  period 
may  be  considered  incidental.  UMTA's 
evaluation  of  peak  demand  will  be 
based  on  estimates  filed  in  application 
and  planning  materials  and  will  take 
into  account  seasonal  and  other  regular 
variations  in  peak  demand. 

Subpart  C>-Charter  Bus  Agreements: 
Additional  Requirements  for 
Recipients  Who  Engage  in  Charter  Bus 
Operations  Outside  the  Urban  Area 

§  604.20  Agreement 

(a)  In  accordance  with  section  3(f)  of 
the  UMT  Act.  49  U.S.C.  1602(f),  every 
recipient  shall,  as  a  condition  of 
assistance,  become  a  party  to  a  written 
agreement  with  UMTA  as  specified  in 
this  subpart  The  agreement  in  effect  at 
the  time  of  grant  approval  is  applicable 
to  and  incorporated  by  reference  into  all 
grant  agreements  between  the 
Government  and  the  recipient. 

(b)  Except  as  provided  in  §  604.21  the 
agreement  must  contain  the  terms  and 
arrangements  set  forth  in  the  agreement 
in  Appendix  A  of  this  Part. 

§  604.21  Other  agreements  and 
arrangements. 

Where  the  Administrator  determines 
that  the  requirements  of  section  3(f)  of 
the  UMT  Act  can  be  met  by  fair  and 
equitable  arrangements  other  than  those 
set  forth  in  paragraph  (b)  of  the 
agreement  set  forth  in  Appendix  A  of 
this  Part,  the  Administrator  may 
approve  the  use  of  such  alternative 
arrangements  in  the  agreement  with  a 


recipient,  as  appropriate,  so  long  as  the 
alternative  arrangements  do  not 
interfere  with  free  and  open  competition 
among  the  private  operators. 

§  604.22  Procedure  for  notice  to  private 
operators. 

(a)  Whenever  notice  is  required  to  be 
given  by  the  recipient  under  §  604.23,  the 
notice  must  be — 

(1)  Published  in  a  newspaper  of 
general  circulation  in  the  recipient's 
urban  area;  and 

(2)  Provided  directly  to — 

(i)  Each  private  charter  bus  operator 
publicly  listed  as  operating  within  the 
recipient's  urban  area. 

(ii)  Each  private  charter  bus  operator 
or  legal  representative  thereof  who  has 
requested  in  writing  to  receive  the 
notice  as  provided  under  §  604.23. 

(b)  The  obligation  to  provide  direct 
notice  to  private  operators  under 

§  604.23  is  satisfied  if  a  recipient  who 
has  received  no  request  for  such  notice 
publishes  a  one-time  notice  in  a 
newspaper  of  genered  circulation  in  its 
urban  area  stating  that  it  has  applied  for 
assistance  under  the  Acts  and  that  it  has 
certified  that  there  are  no  private 
charter  bus  operators  publicly  listed  as 
operating  in  its  urban  area. 

§  604.23  Contents  of  notice  to  private 
operators. 

(a)  A  recipient  who.  together  with 
operators  for  it,  derived  ^5,000  or  less 
in  gross  annual  charter  revenues  from 
charter  bus  operations  during  its  most 
recently  completed  fiscal  year  so  as  to 
receive  the  exemption  specified  in 

§  604.2(d)  must  only  state  in  a  notice 
tmder  §  604.22  that  it  derives  less  than 
$15,000  in  gross  annual  charter  revenues 
and  that  it  will  be  exempt  fit)m 
administrative  enforcement  of  the 
requirements  of  this  Part. 

(b)  A  recipient  who  does  not  intend  to 
engage  in  or  have  any  operator  for  it 
engage  in  charter  bus  operations  outside 
its  urban  area,  and  who  seeks  the 
exemption  specified  in  §  604.2(e)  from 
annual  notice  and  other  requirements 
shall  provide  the  following  one-time 
notice  by  the  means  specified  in 

§  604.22:  ^ 

(1)  A  description,  including  citations 
to  relevant  authority,  of  the  areas  in 
which  the  recipient  is  authorized  by 
local.  State,  and  Federal  law  to  conduct 
mass  transportation  service,  and  charter 
bus  operations.  Where  there  are 
disputes  pending  that  would  affect 
charter  bus  operations,  this  information 
must  be  included  in  that  notice. 

(2)  Separate  descriptions  of  the  areas 
in  which  the  recipient  actually  is 
conducting  mass  transportation  service 
and  charter  bus  operations. 
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(3)  A  statement  that  the  recipient  and 
any  operators  for  it  do  not  conduct 
charters  outside  the  urban  area  as 
dehned  in  49  CFR  §  604.3,  and  that 
documentation  establishing  this  fact  is 
on  file  with  UMTA  and  with  the 
recipient  and  is  available  for  inspection 
at  reasonable  times  at  the  offices  of  the 
recipient. 

(4)  A  statement  that  Federal  financial 
operating  assistance  will  not  be  used  to 
reimburse  the  costs  of  charter  bus 
operations  and  that  any  use  of 
Federally-assisted  buses,  facilities  or 
equipment  for  charter  bus  operations 
will  be  incidental  to  and  will  not 
interfere  with  or  detract  from  regularly 
scheduled  mass  transportation  service. 

(5)  The  address  to  which  comments  on 
the  recipient’s  operations  must  be  sent. 

(c)  A  recipient  not  exempted  from  the 
notice  requirements  of  this  section  by 
paragraphs  §  §  604.22(b],  and  604.23(a) 
and  (b),  shall  be  presumed  to  be 
engaging  in  charter  operations  outside 
its  urban  area  and  must  before  entering 
into  the  agreement  specified  in  §  604.20 
of  this  Part,  before  revising  an 
agreement  as  specified  in  §  604.26,  and 
at  least  once  each  year,  provide  the 
notice  by  the  means  specified  in  §  604.22 
which  shall  include  the  following 
information: 

(1)  A  description  including  citations  to 
relevant  authority  of  the  areas  in  which 
the  recipient  is  authorized  by  local. 

State,  and  Federal  law  to  conduct  mass 
transportation  and  charter  operations. 
Where  there  are  disputes  pending  that 
would  affect  charter  bus  operations,  this 
information  must  be  included  in  that 
notice. 

(2)  Separate  descriptions  of  the  areas 
in  which  the  recipient  actually  is 
conducting  mass  transportation  service 
and  charter  bus  operations. 

(3)  An  estimation  of  the  number  of 
each  type  of  bus  which  the  recipient 
employs  in  its  existing  and  proposed 
charter  bus  operations,  and  the  number 
of  weekdays  or  weekends  those  buses 
will  be  available  for  charter  bus 
operations. 

(4)  An  abstract  of  rates  to  be  charged 
for  charter  bus  operations. 

(5)  A  statement  that  no  charter  rate 
will  be  charged  that  is  lower  than  the 
lowest  of  the  three  largest  private 
operators  providing  the  same  or  similar 
service  in  the  recipient's  urban  area. 

(6)  If  the  recipient  chooses  to  use  a 
certification  of  costs  in  lieu  of  the 
statement  in  paragraph  (c](5]:  (i)  a 
statement  that  revenues  generated  by  its 
charter  bus  operations  are  consistent 
with  its  certification  of  costs  as 
prescribed  by  §  604.3(d),  §  604.24  and 
Appendix  C;  and  (ii)  a  copy  of  its 
certification  of  costs. 


(7)  A  statement  that  Federal  financial 
operating  assistance  will  not  be  used  to 
reimburse  the  cost  of  charter  bus 
operations  and  that  any  use  of 
Federally-assisted  buses,  facilities  or 
equipment  for  charter  bus  operations 
will  be  incidental  to  and  will  not 
interfere  with  or  detract  from  regularly 
scheduled  mass  transportation  service. 

(8)  The  address  to  which  comments  on 
the  recipient’s  operations  must  be  sent. 

§  604.24  Contents  of  certification  of  costs. 

(a)  A  certification  of  costs  as  may  be 
required  by  this  Part  must  include 
depreciation  expense  on  Federally- 
assisted  buses,  facilities  and  equipment 
as  an  element  of  cost,  and  State  and 
Federal  taxes,  whether  or  not  the 
recipient  is  required  to  pay  such  taxes. 
This  certification  must  give  assurance 
that  the  revenues  generated  by  charter 
bus  operations  are,  and  shall  remain, 
equal  to  or  greater  than  the  cost  of 
providing  the  service.  The  period 
covered  by  a  recipient’s  statement  must 
not  be  less  than  two  or  greater  than  four 
of  its  most  recently  completed  fiscal 
quarters.  All  costs  which  are  subject  to 
certification  are  listed  in  Appendix  C  of 
this  Part. 

(b)  The  certification  of  costs  shall  also 
contain  the  appropriate  documentation 
that  identifies  the  costs  of  charter 
operations,  the  methods  of  cost 
allocation  used  and  shows  the 
distribution  of  costs  attributable  to  the 
recipient’s  charter  bus  operations. 

§  604.25  Review  of  charter  bus  operations 
before  awarding  grants. 

(a)  If  the  Administrator  finds  that  a 
recipient  has  not  complied  with  the 
notice  requirements  of  §  604.22  and 

§  604.23,  the  hearing  provisions  of ' 

§  604.4  or  otherwise  finds  that  the 
recipient’s  proposed  charter  bus 
operations  are  unacceptable,  (s]he  will 
notify  the  recipient  in  writing  stating  the 
reasons  for  his/her  findings  and  may 
withhold  approval  of  any  pending 
application  for  a  grant  or  impose  other 
sanctions  as  specified  in  §  604.30 
through  §  604.35  of  this  Part. 

(b)  If  the  recipient  chooses  to  comply 
with  this  Part  by  use  of  a  certification  of 
costs  the  Administrator  may  approve 
and  accept  the  recipient’s  certification 
of  costs  after  review  of  the  certification, 
review  of  the  public  comments,  if  any, 
and  after  a  showing  by  the  recipient  that 
it  has  complied  with  the  notice  and 
hearing  requirements  of  this  Part.  Such 
acceptance  and  approval  is  subject  to 
audit  and  inspection  which  may  be 
conducted  at  any  time  by  the 
Government  under  §  604.5(b). 

(c)  Submission  of  the  certification  of 
costs  to  the  Administrator  for  approval 


need  not  be  made  again  for  approval 
under  paragraph  (b)  imless  required  to 
under  §  604.25  or  §  604.33. 

§  604.26  Revision  of  agreement. 

(a)  Any  recipient  which  prior  to 
(effective  date  part  adopted)  entered 
into  an  agreement  with  the 
Administrator  concerning  charter  bus 
operations  shall  nodify  the  agreement  to 
conform  to  the  requirements  of  this  Part 
according  to  the  procedures  for  entering 
into  a  new  agreement  under  this  Part. 

(b)  The  Administrator  may  require  the 
recipient  to  reissue  the  notice  required 
by  this  subpart  and  to  modify  any 
existing  agreement  to  conform  to  the 
requirements  of  this  Part  where  there  is 
a  change  from  the  conditions  through 
which  the  recipient  obtained  an 
exemption  under  §  604.2,  §  604.22, 

§  604.23  or  an  alternative  agreement 
under  §  604.21. 

(c)  A  certification  of  costs  filed  under 
this  subpart  shall  be  revised  by  a 
recipient  by  filing  properly  certified 
revisions  with  the  Administrator.  The 
recipient  shall  send  notice  of  the 
revisions  to  private  charter  bus 
operators  in  the  recipient’s  urban  area 
under  the  procedures  of  §  604.22  and 
containing  the  information  required  by 
§  604.23.  The  private  operators  may  file 
comments  on  the  charter  operations 
with  the  Administrator  within  15  days 
after  receipt  of  notice.  The  proposed 
revisions  will  become  effective  30  days 
after  the  end  of  the  period  allowed  for 
private  operators  to  file  comments  with 
the  Administrator  unless  within  that 
period  the  Administrator  finds  the 
proposed  revisions  to  be  unacceptable 
and  notifies  the  party  filing  the 
certification  of  costs. 

(d)  The  Administrator  may  require 
that  the  certification  of  costs  be  revised 
using  the  procedures  in  this  subpar' 
where  a  year  of  a  recipient’s  charter 
operations  has  a  gross  revenue  change 
of  25  percent  or  more  from  the  average 
of  the  two  preceding  years. 

(e)  If  revision  of  a  certification  of 
costs  is  necessary  and  after  review  of 
the  proposed  revision  and  any  public 
comments  received  by  the  recipient  or 
the  Administrator,  the  Administrator 
may,  in  his/her  discretion,  hold  a  fact¬ 
finding  hearing  on  the  proposed  revision 
to  the  certification. 

Subpart  D— Complaint  Procedures  and 
Remedies 

§  604.30  Filing  a  complaint. 

(a)  An  interested  party  [hereinafter 
the  complainant]  wishing  to  file  a 
complaint  alleging  a  violation  or 
violations  of  terms  of  an  agreement 
entered  into  pursuant  to  this  Part  or  of 
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the  requirements  of  this  Part  shall 
submit  the  complaint  for  resolution  to 
the  recipient  or  operator  for  it 
[hereinafter  the  respondent]  whose 
actions  have  given  rise  to  the  complaint. 
The  complainant  shall  give  the 
respondent  a  reasonable  opportunity  to 
resolve  the  alleged  violation. 

(b)  If  resolution  is  not  obtained  from 
the  respondent,  the  complainant  may 
Hie  a  complaint  with  the  Administrator 
setting  forth  the  alleged  violation  or 
violations  of  terms  of  an  agreement 
entered  into  pursuant  to  this  Part  or  of 
the  requirements  of  this  Part  that  were 
submitted  to  the  respondent.  The 
complainant  shall  send  a  copy  of  this 
complaint  to  the  respondent. 

(c)  If,  at  any  time,  the  Administrator 
has  reason  to  believe  that  a  violation 
may  have  occurred,  the  Administrator 
will  provide  written  notiHcation  to  the 
respondent  of  the  conduct  which 
constitutes  an  alleged  violation  of  the 
agreement. 

(d)  The  complaint  must  be  in  writing 
and  must: 

(1)  Include  the  name  and  address  of 
the  complainant; 

(2)  Identify  the  recipient  and  any 
operator  for  the  recipient  whose  actions 
have  given  rise  to  the  complaint; 

(3)  Include  a  copy  of  the  complaint 
Hied  with  the  respondent  under 
subparagraph  (a);  and 

(4)  Contain  a  statement  of  the  speciHc 
grounds  of  the  complaint  and  be  ^lly 
supported  to  the  greatest  extent  feasible. 

(e)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required,  but  a  complaint  and  other 
submissions  must  be  concise,  logically 
arranged,  and  clear.  Complainants  need 
not  be  represented  by  legal  counsel  in 
complaint  proceedings. 

§  604.31  Respondent  report  and  rebuttals. 

(a)  The  Administrator  will  allow  the 
respondent  not  more  than  30  days  to 
eliminate  the  cause  of  a  complaint  or  to 
respond  in  a  written  report  with 
supporting  evidence  or  documentation. 
The  respondent  shall  send  this  report  to 
UMTA  and  simultaneously  send  a  copy 
of  the  report  to  the  complainant. 

(b)  The  complainant  is  allowed  30 
days  after  receipt  of  the  recipient's 
report  to  submit  a  rebuttal  to  the 
Administrator. 

(c)  The  late  submission  of  any  report 
or  rebuttal  may  result  in  disposition  of 
the  complaint  without  consideration  of 
that  material. 

§  604.32  Further  investigation  and  hearing. 

(a)  The  Administrator  may  call  a 
conference  on  the  complaint.  If  such 
conference  is  called,  the  Administrator 
may  invite  the  complainant,  respondent 


and  such  other  parties  as  the 
Administrator  deems  appropriate.  The 
conference  normally  will  be  held  prior 
to  the  expiration  of  the  period  for  Hling 
rebuttals  to  the  respondent’s  report. 
Ordinarily,  not  more  than  one 
conference  will  be  held  on  a  complaint 

(b)  The  Administrator  may  undertake 
such  further  investigation  as  (s)he 
deems  necessary. 

(c)  The  Administrator  may  in  his/her 
discretion  direct  that  an  evidentiary 
hearing  be  held  including  before  an 
administrative  law  judge. 

§  604.33  Decision  and  remedies. 

(a)  After  review  of  all  materials,  the 
Administrator  will  make  a  written 
determination  as  to  whether  the 
respondent  has  engaged  in  charte'r  bus 
operations  in  violation  of  its  agreement 
or  of  this  Part. 

(b)  The  Administrator  will  order  such 
remedial  action  as  (s)he  deems 
appropriate.  If  the  Administrator 
determines  there  has  been  a  continuing 
pattern  of  violations  (s)he  may  bar  a 
respondent  from  further  Hnancial 
assistance  under  the  Acts  until  such 
violations  are  corrected. 

(c)  The  Administrator’s  determination 
will  be  sent  to  the  respondent,  to  any 
operator  whose  actions  have  given  rise 
to  the  complaint,  and  to  the 
complainant. 

§  604.34  Judicial  review. 

The  determination  of  the 
Administrator  pursuant  to  this  subpart 
will  be  Hnal  and  conclusive  on  all 
parties,  but  is  subject  to  judicial  review 
pursuant  to  5  U.S.C.  701-706. 

Appendix  A— Standard  Charter  Bus 
^mment 

(a)  Pursuant  to  the  dehnition  of  mass 
transportation  in  section  12(c)(6]  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  49  U.S.C.  1608(cK6],  the  recipient 
agrees  that  the  project  buses,  facilities  and 
equipment  shall  be  used  for  the  provision  of 
mass  transportation  service  within  its  urban 
area  and  that  any  use  of  project  buses, 
facilities  and  equipment  in  charter  service 
will  be  incidental  to  and  shall  not  detract 
from  or  interfere  with  the  use  of  such 
facilities  and  equipment  in  mass 
transportation  services  to  the  public. 

(b)  Pursuant  to  section  3(1)  of  the  Urban 
Mass  Transportation  Act  of  1964,  as  amended 
49  U.S.C.  1602(f).  this  paragraph  sets  forth  fair 
and  equitable  arrangements  to  assure  that 
financial  assistance  granted  by  the  Governor 
under  the  Urban  Mass  TransportaUon  Act  of 
1964,  as  amended,  49  U.S.C.  1601  et  seq.,  or 
under  those  provisions  of  Title  23,  United 
States  Code,  that  authorize  the  use  of  Federal 
aid  highway  funds  for  mass  transportation 
uses,  23  U.S.C  103(e)(4),  and  S  142(a)  and  (c) 
("the  Acts"),  will  not  be  used  by  the  recipient, 
or  any  publicly  or  privately  owned  operator 
from  the  recipient,  to  foreclose  private 


operators  from  the  intercity  charter  bus 
industry  where  such  private  operators  are 
willing  and  able  to  provide  such  service. 

(1)  The  recipient  agrees  that  neither  it.  nor 
any  operator  for  it,  %^1  engage  in  charter  bus 
operations  outside  the  urban  area,  as  deHned 
in  49  CFR  604.3(i),  in  which  it  provides 
regularly  scheduled  mass  transportation 
service  except  as  provided  herein. 

(2)  The  recipient  agrees  that  neither  it  nor 
any  operator  for  it  charge  rates  for 
charter  bus  operations  that  are  less  than  the 
lowest  rate  charged  by  the  three  largest 
private  operators  providing  the  same  or 
similar  service  in  the  area. 

(3)  The  recipient  agrees  that  if  it  chooses  to 
use  a  certiGcation  of  costs  in  lieu  of  the 
method  of  compliance  set  put  in 
subparagraph  (b)(2),  above,  that  revenues 
from  less-than-private  charter  rates  will 
equal  or  exceed  the  cost  of  providing  the 
charter  bus  operations  consistent  with  a 
certifrcation  of  costs  formulated  as 
prescribed  by  49  CFR  Part  604. 

(4)  The  recipient,  or  any  operator  for  the 
recipient  of  project  buses,  facilities  and 
equipment,  agrees  that  it  will  not  establish 
any  charter  rate  which  is  designed  to 
foreclose  competition  by  private  charter  bus 
operators. 

(5)  Such  other  arrangements  as  the 
recipient  proposes  in  lieu  of  those  of  this 
agreement  and  as  are  speciHcally  concurred 
in  by  the  Administrator  pursuant  to  49  CFR 
604.21  are  incorporated  by  reference  into  this 
agreement 

(c)  The  recipient  agrees  that  if  the 
Administrator  determines  that  there  has  been 
a  violation  of  this  agreement  (s)he  may  order 
such  remedial  measures  as  (s)he  may  deem 
appropriate,  including  cancellation  of  this 
agreement  and  that  Ae  Administrator  may 
prohibit  disbursement  of  funds  under  any 
grant  agreement  to  the  recipient  and  if  (h)he 
determines  that  there  has  Imen  a  continuing 
pattern  of  violations  of  the  terms  of  this 
agreement  may  ban  future  Federal  financial 
assistance  to  the  recipient 

Appendix  B— Comptroller  General  Opinion 
Comptroller  General  of  the  United  States, 
Washington.  D.C.,  December  7, 1966. 
B-160204. 

Dear  Mr.  Wilson:  The  enclosure  with  your 
letter  of  October  4, 1966,  concerns  the  legality 
of  providing  a  grant  under  the  Urban  Mass 
Transportation  Act  of  1964  to  the  City  of  San 
Diego,  (City),  California.  The  problem 
involved  arises  in  connection  with  the 
defuntion  in  subsection  9(d)(5)  of  the  act,  49 
U.S.C.  1608(d)(5),  excluding  charter  or 
sightseeing  service  from  the  term  “mass 
transportation.” 

It  appears  from  the  enclosure  with  your 
letter  that  the  City  originally  included  in  its 
grant  application  a  request  for  funds  to 
purchase  8  buses  designed  for  charter 
service.  Subsequently  the  City  amended  its 
application  by  deleting  a  request  for  a  portion 
of  the  funds  attributable  to  Ae  charter  bus 
coaches.  However,  in  addition  to  the  8 
specially  designed  charter  buses  initially 
applied  for,  the  City  allegedly  uses  about  40 
of  its  transit  type  buses  to  a  substantial 
extent  for  charter-type  services.  In  light  of 
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these  factors  surrounding  the  application  by 
the  City,  the  enclosure  requests  our  opinion 
with  regard  to  the  legality  of  grants  under  the 
act  as  it  applies  to  certain  matters  (in  effect 
questions),  which  are  numbered  and  quoted 
below  and  answered  in  the  order  presented. 

Number  one: 

“The  grant  of  funds  to  a  City  to  purchase 
buses  and  equipment  which  are  intended  for 
substantial  use  in  the  general  charter  bus 
business  as  well  as  in  the  Mass 
Transportation  type  business.” 

The  Urban  Mass  Transportation  Act  of 
1964  does  not  authorize  grants  to  assist  in  the 
purchase  of  buses  or  other  equipment  for  any 
service  other  than  urban  mass  transportation 
service.  Section  3(a]  of  the  act  limits  the 
range  of  eligible  facilities  and  equipment  to 
“*  *  *  buses  and  other  rolling  stock,  and 
other  real  or  personal  property  needed  for  an 
efhcient  and  coordinated  mass  transportation 
system.”  In  turn,  “mass  transportation”  is 
defined,  in  section  9(d](5]  of  die  act, 
specifically  to  exclude  charter  service.  We 
are  advised  by  the  Department  of  Housing 
and  Urban  Development  (HUD)  that  under 
these  provisions,  the  Department  has  limited 
its  grants  to  the  purchase  of  buses  of  types 
suitable  to  meet  the  needs  of  the  partic^ar 
kind  of  urban  mass  transportation  service 
proposed  to  be  furnished  by  the  applicant. 

HUD  further  advises  that: 

“One  of  the  basic  facts  of  urban  mass 
transportation  operations  is  that  the  need  for 
rolling  stock  is  far  greater  during  the  morning 
and  evening  rush  hours  on  weekdays  than  at 
any  other  time.  For  that  reason,  any  system 
which  has  sufficient  rolling  stock  to  meet  the 
weekday  rush-hour  needs  of  its  customers 
must  have  a  substantial  amount  of  equipment 
standing  idle  at  other  times,  as  well  as 
drivers  and  other  personnel  being  paid  when 
there  is  little  for  them  to  do.  To  relieve  this 
inedicient  and  uneconomical  situation,  quite 
a  number  of  cities  have  offered  incidental 
charter  service  using  this  idle  equipment  and 
personnel  during  the  hours  when  the  same 
are  not  needed  for  regularly  scheduled  runs. 
Among  the  cities  so  doing  are  Cleveland, 
Pittsburgh,  Alameda,  Tacoma,  Detroit  and 
Dallas. 

"Such  service  contributes  to  the 
success  of  urban  mass  transportation 
operations  by  bringing  in  additional 
revenues  and  providing  full  employment 
to  drivers  and  other  employees.  It  may 
in  some  cases  even  reduce  the  need  for 
Federal  capital  grant  assistance. 

“We  do  not  consider  that  there  is  any 
violation  of  either  the  letter  or  the  spirit 
of  the  Act  as  a  result  of  such  incidental 
use  of  buses  in  charter  service.  To  guard 
against  abuses,  every  capital  facilities 
grant  contract  made  by  this  Department 
contains  the  following  provisions: 

”  ‘Sec.  4.  Use  of  Project  Facilities  and 
Equipment — ^The  Public  Body  agrees  that  the 
Project  facilities  and  equipment  will  be  used 
for  the  provision  of  mass  transportation 
service  within  its  urban  area  for  the  period  of 
the  useful  life  of  such  facilities  and 
equipment. . . .  The  Public  Body  further  agrees 
that  during  the  useful  life  of  the  Project 
facilities  and  equipment  it  will  submit  to 
HUD  such  financial  statements  and  other 


data  as  may  be  deemed  necessary  to  as8iu« 
compliance  with  this  Section.’  ” 

It  is  our  view  that  grants  may  be  made  to  a 
city  under  section  3(a)  of  the  act  to  purchase 
buses  needed  by  the  city  for  an  e^icient  and 
coordinated  mass  transportation  system, 
even  though  the  city  may  intend  to  use  such 
buses  for  charter  use  when  the  buses  are  not 
needed  on  regularly  scheduled  runs  (i.e.  for 
mass  transportation  purposes)  and  would 
otherwise  be  idle. 

Number  two: 

"Whether  a  grant  of  such  funds  is  proper  if 
charter  bus  use  is  incidental  to  mass  public 
transportation  operations.  If  so,  what  is  the 
definition  of  ‘incidental  use.' " 

We  are  advised  by  HUD  that  imder  its 
legislative  authority,  it  cannot  and  does  not 
take  charter  service  requirements  into 
consideration  in  any  way  in  evaluating  the 
needs  of  a  local  mass  transportation  system 
for  buses  or  other  equipment. 

HUD  further  advises  that: 

“However,  as  indicated  above,  we  are  of 
the  opinion  that  any  lawful  use  of  project 
equipment  which  does  not  detract  from  or 
interfere  with  the  mban  mass  transportation 
service  for  which  the  equipment  is  needed 
would  be  deemed  an  incidental  use  of  such 
equipment,  and  that  such  use  of  project 
equipment  is  entirely  permissible  under  our 
legislation.  What  uses  are  in  fact  incidental, 
under  this  test,  can  be  determined  only  on  a 
case-by-case  basis.” 

In  view  of  what  we  stated  above  in  answer 
to  the  first  question,  the  first  part  of  question 
two  is  answered  in  the  afBnnative. 

As  to  the  second  part  of  the  question,  in 
Security  National  Insurance  Co.  v.  Secuoyah 
Marina,  246  F.2d  830,  “incident”  is  defined  as 
meaning  “that  which  appertains  to  something 
else  which  is  primary."  Thus,  we  cannot  say 
HUD‘s  definition  of  “incidental  use”  as  set 
forth  above  is  unreasonable.  Under  the  act 
involved  grants  may  be  made  to  purchase 
buses  only  if  the  buses  are  needed  for  an 
efficient  and  coordinated  mass  transportation 
system.  It  would  appear  that  if  buses  are 
purchased  in  order  to  meet  this  need,  and  are, 
in  fact,  used  to  meet  such  need,  the  use  of 
such  buses  for  charter  service  when  not 
needed  for  mass  transportation  services 
would,  in  effect,  be  an  “incidental  use,” 
insofar  as  pertinent  here.  In  our  opinion  such 
incidental  use  would  not  violate  the 
provisions  of  the  1964  act. 

Number  three: 

“The  grant  of  funds  for  mass  public 
transportation  purposes  to  a  City  which  has 
expressed  an  intent  to  engage  in  the  general 
charter  bus  business  when  such  funds  would 
in  effect  constitute  a  subsidy  to  the  City  of  its 
intended  charter  bus  operations;  i.e.  freeing 
Municipal  funds  with  which  to  purchase 
charter  bus  equipment.” 

Section  4(a)  of  the  1954  Act  (49  U.S.C. 
1603(a))  provides,  in  part,  as  follows: 

*  *  jjjg  Administrator  (now  Secretary), 
on  the  basis  of  engineering  studies,  studies  of 
economic  feasibility,  and  data  showing  the 
nature  and  extent  of  expected  utilization  of 
the  facilities  and  equipment,  shall  estimate 
what  portion  of  the  cost  of  a  project  to  be 
assisted  under  section  1602  of  this  title 
cannot  be  reasonably  hnanced  from 
revenues — which  portion  shall  hereinafter  be 


called  ‘net  project  cost*.  The  Federal  grant  for 
such  a  project  shall  not  exceed  two-thirds  of 
the  net  project  cost  The  remainder  of  the  net 
project  cost  shall  be  provided,  in  cash,  from 
sources  other  than  Federal  funds  *  * 

It  is  clear  from  the  legislative  history  of  the 
act  involved  that  the  “revenues”  to  be 
considered  are  mass  transportation  system 
revenues  including  any  revenues  from 
incidental  charter  operations.  ‘Iliere  is 
nothing  in  the  language  of  the  act  which 
requires  HUD  to  take  into  account  the  status 
of  the  general  funds  of  an  applicant  city  in 
determining  how  much  capital  grant 
assistance  to  extend  to  that  city. 

It  should  be  noted  that  in  a  sense  nearly 
every  capital  grant  to  a  city  constitutes  a 
partial  subsidy  of  every  activity  of  the  city 
which  is  supported  by  tax  revenues,  since  it 
frees  tax  revenues  for  such  other  uses. 

Number  four. 

"With  specific  reference  to  the  application 
of  the  City  of  San  Diego  for  funds  under  its 
application  to  the  Department  of  Housing  and 
Urban  Development  dated  June  2, 1966, 
whether  the  Act  permits  a  grant  to  purchase 
equipment  wherein  25  per  cent  of  such 
equipment  will  be  used  either  exclusively  or 
substantially  in  the  operation  of  charter  bus 
services.” 

As  to  the  City  of  San  Diego's  grant 
application,  we  have  been  advised  by  HUD 
as  follows: 

“As  explained  above,  the  Act  authorizes 
assistance  only  for  facilities  to  be  used  in 
mass  transportation  service.  We  could  not, 
therefore,  assist  San  Diego  in  purchasing  any 
equipment  to  be  used  ‘exclusively'  in  the 
operation  of  charter  bus  service.  Furthermore, 
as  also  explained  above,  assisted  mass 
transportation  equipment  can  be  used  only 
incidentally  for  such  diarter  services. 

“Whether  equipment  used  'substantially'  in 
such  service  qualifies  under  this  rule  can  be 
answered  only  in  the  light  of  the  specifics  of 
the  San  Diego  situation.  *  *  *  we  have 
already,  during  our  preliminary  review  of  the 
City's  application,  disallowed  about  $150,000 
of  the  proposed  project  cost  which  was 
allocated  to  the  purchase  of  eight  charter- 
type  buses. 

“The  final  application  of  the  City  of  San 
Diego  is  presently  under  active  consideration 
by  this  Department.  In  particular,  we  have 
requested  the  City  to  furnish  additional 
information  as  to  the  natme  and  extent  of  the 
proposed  use,  if  any,  of  project  facilities  and 
equipment  in  charter  service,  so  that  we  can 
further  evaluate  the  application  under  the 
criteria  above  set  forth.  We  have  also 
requested  similar  information  from  Mr. 
Fredrick ).  Ruane,  who  has  filed  a  taxpayers' 
suit  (Superior  Court  for  San  Diego  County 
Civil  #297329}  against  the  City,  contesting  its 
authority  to  engage  in  charter  bus 
operations.” 

As  indicated  above,  it  is  clear  that  under 
the  act  in  question  grants  may  not  legally  be 
made  to  purchase  buses  to  be  used 
“exclusively”  in  the  operation  of  charter  bus 
service.  However,  in  view  of  the  purposes  of 
the  act  involved  it  is  our  opinion  that  a  city 
which  has  purchased  with  grant  funds  buses 
needed  for  an  efficient  mass  transportation 
system,  is  not  precluded  by  the  act  from  using 
such  buses  for  charter  service  during  idle  or 
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off-peak  periods  when  the  buses  are  not 
needed  for  regularly  scheduled  runs.  As 
indicated  above,  such  a  use  would  appear  to 
be  an  incidental  use. 

The  fourth  question  is  answered 
accordingly. 

As  requested,  the  correspondence  enclosed 
with  your  letter  is  returned  herewith. 

Sincerely  yours, 

Frank  H.  Weitzel, 

Assistant  Comptroller  General  of  the  United 
States. 

Enclosures. 

The  Honorable  Bob  Wilson,  House  of 
Representatives. 

Appendix  C — Cost  Certification  Expenses 
list 

Expense  Reporting — List  of  Expenses 
Labor 

1.  Operators’  Salaries  and  Wages 

2.  Other  Salaries  and  Wages 
Fringe  Benefits 

1.  FICA  or  Railroad  Retirement 

2.  Pension  Plans  (including  long-term 
disability  insurance] 

3.  Hospital,  Medical  and  Surgical  Plans 

4.  Dental  Plans 

5.  Life  Insurance  Plans 

6.  Short-Term  Disability  Insurance  Plans 

7.  Unemployment  Insurance 

8.  Workmen's  Compensation  Insurance  or 
Federal  Employees  Liability  Act 
Contributions 

9.  Sick  Leave 

10.  Holiday  (including  all  premiums  paid 
for  on  holidays) 

11.  Vacation 

12.  Other  Paid  Absence  (bereavement  pay, 
military  pay,  jury  duty  pay,  etc.) 

13.  Uniform  and  Work  Clothing 
Allowances 

14.  Other  Fringe  Benefits 

15.  Distribution  of  Fringe  Benehts 
Services 

1.  Management  Service  Fees 

2.  Advertising  Fees 

3.  Professional  and  Technical  Services 

4.  Temporary  Help 

5.  Contract  Maintenance  Services 

6.  Custodial  Services 

7.  Security  Services 

8.  Propulsion  Power 

9.  Utilities  Other  than  Propulsion  Power 

10.  Dues  and  Subscriptions 

11.  Travel  and  Meetings 

12.  Bridge,  Tunnel  and  Highway  Toils 

13.  Other  Services 
Materials  and  Supplies  Consumed 

1.  Fuel  and  Lubricants 

2.  Tires  and  Tubes 

3.  Other  Materials  and  Supplies 
Casualty  and  Liability  Costs 

1.  Premiums  for  Physical  Damage  Insurance 

2.  Recoveries  of  Physical  Damage  Losses 

3.  Premiums  for  Public  Liability  and 
Property  Damage  Insurance 

4.  Payouts  for  Uninsured  Public  Liability 
and  Property  Damage  Settlements 

5.  Provision  for  Uninsured  Public  Liability 
and  Property  Damage  Settlements 

6.  Payouts  for  Insured  Public  Liability  and 
Property  Damage  Settlements 


7.  Recoveries  of  Public  Liability  and 
Property  Damage  Settlements 

8.  Premiums  for  Other  Corporate 
Insurances 

9.  Other  Corporate  Losses 

10.  Recoveries  of  Other  Corporate  Losses. 

Leases  and  Rentals 

1.  Transit  Way  and  Transit  Way  Structures 
and  Equipment 

2.  Passenger  Stations 

3.  Passenger  Parking  Facilities 

4.  Passenger  Revenue  Vehicles 

5.  Service  Vehicles 

6.  Operating  Yards  or  Stations 

7.  Engine  Houses,  Car  Shops  and  Garages 

8.  Power  Generation  and  Distribution 
Facilities 

9.  Revenue  Vehicle  Movement  Control 
Facilities 

10.  Data  Processing  Facilities 

11.  Revenue  Collection  and  Processing 
Facilities 

12.  Other  General  Administration  Facilities 
Depreciation  and  Amortization 

1.  Transit  Way  and  Transit  Way  Structures 
and  Equipment 

2.  Passenger  Stations 

3.  Passenger  Parking  Facilties 

4.  Passenger  Revenue  Vehicles 

5.  Service  Vehicles 

6.  Operating  Yards  or  Stations 

7.  Engine  Houses,  Car  Shops  and  Garages 

8.  Power  Generation  and  Distribution 

Facilites  • 

9.  Revenue  Vehicle  Movement  Control 
Facilities 

10.  Data  Processing  Facilities 

11.  Revenue  Collection  and  Processing 
Facilities 

12.  Other  General  Administration  Facilities 
Property  Retirement  Write-Offs 

1.  Property  Retirement  Write-Offs 
Interest  Expense 

1.  Interest  on  Debt  Obligations  (net  of 
interest  capitalized) 

Other  Taxes 

1.  Federal  Income  Tax 

2.  State  Income  Tax 

3.  Propeiiy  Tax 

4.  Vehicle  Licensing  and  registration  Fees 

5.  Fuel  and  Lubricant  Taxes 

6.  Other  Taxes 
Expense  Transfers 

1.  Fimction  Reclassihcations 

2.  Expense  reclassifications 

3.  Capitalization  of  Nonoperating  Costs 
Subsidy  Payments 

1.  Purchased  Transportation  Service 
March  29, 197& 

Inflationary  Impact  Statement 
Final  Regulations 

Charter  Bus  Operations.  I  certify  that  in 
accordance  with  Executive  Order  11821, 
dated  November  27, 1974,  and  Departmental 
implementing  instructions,  and  Inflationary 


Impact  Statement  is  not  required  for  the  final 
relations  on  Charter  Bus  Operations. 
Robert  E.  Patricelli. 

Urban  Mass  Transportation  Administrator. 

Dated:  January  1, 1981. 

Theodore  C  Lutz, 

Administrator. 
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